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Court of Appeals of the District of Columbia 

No. 5740. ! 

Arms & Drury, Incorporated, a Corporation, Appellant, 

vs. 

The Columbia Title Insurance Company of ti^e District 

of Columbia, a Corporation. 

— 

a Supreme Court of the District of Columbia. 


At Law. No. 77581. 

Arms & Drury, Incorporated, a Corporation, Plaintiff, 

vs. 

The Columbia Title Insurance Company of the District 
of Columbia, a Corporation, Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration . 


Filed January 10, 1930. 

In the Supreme Court of the District of Columbia. 

At Law. No. 77581. 

Arms & Drury, Incorporated, a Corporation, Plaintiff, 


The Columbia Title Insurance Company of t\ele District 


of Columbia, a Corporation, Defendant. 

The plaintiff, Arms & Drury, Incorporated, a corpora¬ 
tion, sues the defendant, The Columbia Title Insurance 
Company of the District of Columbia, a corporation, for 
that heretofore, to wit, on the 13tli day of January, 1927, 
the plaintiff delivered to the defendant the sum of Five 
Thousand Eight Hundred Fifty Seven Dollar^ ($5,857.00) 
to be disbursed by said defendant to one Wilh^lmina Wun- 
der when said defendant could furnish the plaintiff a cer¬ 
tificate of title showing a certain deed of trust! purporting 
to have been executed by one Wilhelmina Wunder and her 
husband, William H. Wunder, to be a first lien on premises 
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known as Lot Numbered Fifty Four (54) in Square Num¬ 
bered Two Hundred and Thirty Seven (237) in the Dis- 
| trict of Columbia, and that the title to said property was 
good, and upon furnishing a tax certificate showing all 
taxes paid on said hereinbefore described property and 
a receipt from the Recorder of Deeds of the District of 
Columbia showing the receipt of said deed of trust; and 
for that the said defendant, together with The Real Estate 
Title Insurance Company of the District of Columbia, 
thereafter on, to wit, th6 5th day of February, 1927, fur¬ 
nished this plaintiff its certificate of title bearing date the 
14th day of January, 1927, showing the aforesaid deed of 
trust to be a first lien on said hereinbefore described prop¬ 
erty, whereas, in fact, said deed of trust was not a 
2 lien on said property but was a forgery; and on said 
5th day of February, 1927, delivered to plaintiff a 
tax certificate showing all taxes paid on said hereinbefore 
described property, and a receipt of the Recorder of Deeds 
of the District of Columbia showing that the aforesaid 
deed of trust had been filed in the office of said Recorder 
of Deeds and accepted by him for record. And plaintiff 
says that said defendant did not then, nor has it since that 
time, distributed said sum of Five Thousand Eight Hun¬ 
dred and Fifty Seven Dollars ($5,857.00) as directed by 
plaintiff as aforesaid, nor has it returned said sum of Five 
Thousand Eight Hundred and Fifty Seven Dollars or any 
part thereof to said plaintiff though often requested so 
to do. 

Wherefore the plaintiff claims of the defendant the sum 
of Five Thousand Eight Hundred and Fifty Seven Dollars 
($5,857.00) with interest thereon at the rate of six per 
cent per annum from February 5, 1927, until paid, be¬ 
sides costs of this suit. 

MINOR, GATLEY & DRURY, 
By ARTHUR P. DRURY, 

Attorneys for Plaintiff. 

Pleas. 

Filed March 3, 1930. 

* # * i * * # * 

First Plea. 

Comes now the defendant, Columbia Title Insurance 
Company of the District of Columbia, a corporation, by its 
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attorneys, and for plea to the declaration of the plaintiff, 
Arms & Drury, Incorporated, a corporation, filed herein, 
says said plaintiff ought not to have or maintain its alleged 
cause of action against this defendant for thajt this defend¬ 
ant duly paid and distributed the said money referred to 
in said declaration as directed by said plaintiff. 

3 Second Plea. 

And for further plea to said declaration this defendant 
says that said plaintiff ought not to have or maintain its 
alleged cause of action against this defendant: because this 
defendant says that on, to-wit, the 13th da^f of January, 
1927. said plaintiff delivered to this defendant, the sum 
of Five thousand, eight hundred and fifty-ieven Dollars 
($5,857.00), together with a certain deed of trust, dated 
on, to-wit, the 11th day of January, 1927, purporting to 
have been executed by Wilhelmina Wunder and her hus¬ 
band, grantors therein named, for the purpose of securing 
the repayment of a certain debt by them contracted, to be 
paid to said plaintiff, to-wit, Six thousand Dollars 
($6,000.00) upon Lot numbered 54, in Square numbered 
237, in the District of Columbia. And the defendant fur¬ 
ther says that there accompanied said deed of trust cer¬ 
tain instructions in writing, bearing the signature of said 
plaintiff, by its duly authorized agent, wherein and whereby 
said plaintiff directed this defendant to disburse said 
money when this defendant could furnish said plaintiff 
with a certificate of title showing title good, and said trust 
to be a first lien on said property, together with a tax cer¬ 
tificate showing all taxes paid, and the Recorder’s receipt 
for said deed of trust, this defendant to collect its charges 
for said services from the said money disbursed by it as 
aforesaid. There also accompanied said instifuctions a cer¬ 
tain statement in writing of said plaintiff showing said 
plaintiff had loaned Six thousand Dollars ($6,000.00) on 
said property and the sum delivered to this defendant was 
the proceeds of said loan, less certain deductions and 
charges made by said plaintiff therefrom. 

And the defendant further says that pursuant to said 
instructions, given by said plaintiff as aforesaid, 

4 this defendant caused the said deed of trust so de¬ 
livered to it to be recorded, obtained a tax certifi- 
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cate showing all taxes upon said property to have been 
paid, and thereupon, to-wit, on the 5th day of February, 
1927, delivered to said plaintiff said tax certificate, Re¬ 
corder’s receipt for said deed of trust, showing said deed 
of trust to have been duly recorded among the land records 
of the District of Columbia, and furnished said plaintiff 
with a certificate issued by this defendant, together with 
the Real Estate Title Insurance Company of the District 
of Columbia, showing said deed of trust was, according to 
the land records of the District of Columbia, a first lien 
upon said real estate hereinabove described; and further, 
pursuant to said instructions of said plaintiff, this defend¬ 
ant duly paid and distributed the said money delivered to 
it by said plaintiff, as aforesaid, and rendered an account 
of such distribution to said plaintiff. 

And the defendant further says that said deed of trust 
was prepared, as were also the execution and acknowledg¬ 
ment thereof procured by said plaintiff, who, at the time of 
delivering the same to this defendant, represented to this 
defendant that the same was true and genuine, had been 
executed by the owners of the property therein described, 
and that they, at the time of executing the same, had a right 
to make said loan and convey said property to secure the 
repayment thereof; that at the time said deed of trust was 
delivered to this defendant by said plaintiff, the same ap¬ 
peared to have been duly and regularly executed and ac¬ 
knowledged by the parties therein named, and this defend¬ 
ant, upon said representations so made by said plaintiff as 
aforesaid, caused said deed to be recorded, and paid and 
distributed said money to and upon the direction of said 
parties, who had executed said trust and who were held out 
and represented by said plaintiff to be the owners of said 
property, and without this the defendant did not 
5 then, nor has it since that time, distributed said sum 
of Five thousand Sight hundred and fifty-seven Dol¬ 
lars ($5,857.00) as directed by said plaintiff, nor has it re¬ 
turned said sum of Five thousand eight hundred and fifty- 
seven Dollars ($5,857.00) or any part thereof to said plain¬ 
tiff. 

BRANDENBURG & BRANDENBURG, 

By L. M. DENIT, 

Attorneys for Defendant . 
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Affidavit of James J. Becker . 

******* 

District of Columbia, ss: 

James J. Becker upon oath deposes and s^ys that he is 
President and agent of the Columbia Title Insurance Com¬ 
pany of the District of Columbia, a corporation named as 
defendant in the above entitled action, wherein Arms & 
Drury, Incorporated, a corporation, is named as plaintiff; 
that as such officer and agent of the defendant corporation 
he is personally cognizant of the transactions referred to 
in the declaration of said plaintiff, and has personal knowl¬ 
edge of the facts hereinafter set forth; that the defendant 
denies the right of the plaintiff as to the whole or any part 
of its said claim and has a complete defense thereto; that 
the grounds of defense of the defendant to said plaintiff’s 
claim are as follows; that on or about the 13th day of Jan¬ 
uary, 1927 said plaintiff delivered to this defendant the sum 
of Five thousand, five hundred and eighty-seven Dollars 
($5,587.00), together with a certain deed of trust, dated on, 
to-wit, the 11th day of January, 1927, purporting to have 
been executed by Wilhelmina Wunder and her husband, 
grantors therein named, for the purpose of securing the re¬ 
payment of a certain debt by them contracted to and with 
said plaintiff, to-wit, Six thousand Dollars ($6,000.00), 
upon Lot numbered 54 in Square numbered 2p7, in the Dis¬ 
trict of Columbia; that there accompanied said deed 
6 of trust certain instructions in writing, bearing the 
signature of said plaintiff, by its duly authorized 
agent, wherein and whereby said plaintiff directed the de¬ 
fendant to disburse said money when the defendant could 
furnish said plaintiff with a certificate of title showing title 
good, and said trust to be a first lien on sai4 property, to¬ 
gether with a tax certificate showing all taxes paid, and the 
Recorder’s receipt for said deed of trust, the defendant to 
collect its charges for said services from th^ money to be 
disbursed by it as aforesaid; that there alsb accompanied 
said instructions, a statement in writing of said plaintiff, 
showing that said plaintiff had loaned to said parties on 
said property, the sum of Six thousand Dollars ($6,000.00), 
and the sum delivered to the defendant was tpe proceeds of 
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said loan, less certain deductions and charges against the 
same, which had been made by said plaintiff; that pursuant 
to said instructions, the defendant caused said deed of 
trust to be recorded, obtained a tax certificate showing all 
taxes on said property to have been paid, and subsequently 
delivered the said certificate, together with the Recorder’s 
receipt showing said deed of trust to have been duly 
recorded among the land records of the District of Colum¬ 
bia, and furnished said plaintiff with a certificate issued by 
the defendant, together with the Real Estate Title In¬ 
surance Company of the District of Columbia that said 
deed of trust was, according to the land records of the Dis¬ 
trict of Columbia, a first lien upon said real estate; that the 
defendant, acting in pursuance of said instructions, like¬ 
wise paid and distributed said money delivered to it by 
said plaintiff, and rendered an account of such distribution 
to said plaintiff; that said deed of trust was prepared, and 
the execution and acknowledgment thereof procured by 
said plaintiff, who, at the time of delivering the same to 
the defendant, represented to the defendant that the 
7 same was true and genuine, had been executed by the 
owners of the property therein described, and that 
they, at the time of executing the same, had a right to make 
said loan and convey said property to secure the repayment 
thereof; that at the time said deed was delivered to the de¬ 
fendant by the plaintiff, the same appeared to have been 
duly and regularly executed and acknowledged by the par¬ 
ties therein named, and the defendant, upon said represen¬ 
tations of the plaintiff, caused said deed to be recorded, and 
paid and distributed said money to and upon the direction 
of said parties, who had executed said trust, and who were 
held out and represented by said plaintiff to be the owners 
of said property. 

Affiant therefore denies the right of said plaintiff to re¬ 
cover the whole or any part of its said claim, and prays that 
the defendant be hence dismissed, with its costs. 

I JAMES J. BECKER. 

Subscribed and sworn to before me this 27th day of 
February, A. D. 1930. 

WILLIAM W. ENGLAND, [seal.] 

Notary Public. 
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Memorandum. 

July 29, 1930.—Joinder of Issue filed. 

Stipulation Waiving Trial by Jury and Consent to Trial by 

Court. 

Filed March 23, 1932. 

******* 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel, that trial 
8 of this case before a jury be and the same is hereby 
expressly waived and that the issues herein shall be 
tried and determined by the Court without a jurv. 

MINOR, GATLEY & DRURY, ’ 

By ARTHUR P. DRURY, 

Attorneys for Plaintiff. 
BRANDENBURG & BRANDENBURG, 
By LOUIS M. DENIT, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, Marclj 24,1932. 

I 

Session resumed pursuant to adjournment, jHon. 0. R. 
Luhring, Justice, presiding. 

******* 

Come again the parties hereto in manner as aforesaid 
and after this cause is further heard and duly argued and 
submitted to the Court the Court finds in favor of the de¬ 
fendant. 

Whereupon, it being agreed between said attorneys that 
judgment may now be entered on this finding it is so 
ordered. Wherefore, it is considered that plaintiff take 
nothing by this action that defendant go hence without day 
be for nothing held and recover of plaintiff its costs of 
defense to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by its attorneys, 
in open court, notes an appeal to the Court of Appeals of 
this District; whereupon, an undertaking to a^st as a cost 
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bond is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 

9 Memoranda. 

April 5,1932.—Undertaking for costs on appeal approved 
and filed. 

April 13, 1932.—Proposed Bill of Exceptions filed. 

Assignments of Error. 

Filed April 13,1932. 

• #••••• 

1. The Court erred in permitting the witness Mayne to 
testify as to the source from which he obtained the informa¬ 
tion set forth in the preliminary letter designated Plain¬ 
tiff’s Exhibit No. 1. 

2. The Court erred in permitting the witness Mayne to 
testify as to the condition of the title to the property de¬ 
scribed in Plaintiff’s Exhibit No. 1. 

3. The Court erred in permitting the witness Quigley to 
testifv who was with White on the occasion of his visit to 

•/ i 

the defendant. 

4. The Court erred in permitting the witness Quigley to 
answer the following question: Q. 44 What, if any, conversa¬ 
tion passed between you and White in the presence of this 
colored woman with respect to the settlement of this loan?” 

5. The Court erred in admitting in evidence the envelope 
with the notations thereon, identified as Defendant’s Ex¬ 
hibit No. 2. 

6. The Court erred in permitting the witness Taylor to 
answer the following question: Q. “As a result of the 
meeting between you, Flannagan and White, did you there¬ 
after go down to the office of Arms & Drury?” 

7. The Court erred in receiving in evidence the 

10 paper with signatures thereon identified as Defend¬ 
ant’s Exhibit No. 10. 

8. The Court erred in permitting the witness Taylor to 
answer the following question: 

Q. “Do you remember whether the man at the counter 
told White, while you were standing there, it would be neces- 
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sary for you to sign a letter authorizing th}s money to be 
paid?” 

i _ 

9. The Court erred in permitting the witness Taylor to 
answer the following question: 

Q. “Was there any discussion about payifig off some re¬ 
pair bills and other things against the property?” 

10. The Court erred in finding for the defendant. 

MINOR, GATLEY & DRURY, 
By ARTHUR P. DRURY, 

Attorneys for Plaintiff . 

Received copy of the foregoing assignments of error this 
13th day of April, 1932. 

BRANDENBURG & BRANDENBURG, 

Attorneys fo{ Defendant . 

Memorandum . 

May 11, 1932.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, May 20, 1932. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. 

# * * # ♦ i 

Comes now the plaintiff by its attorneys of record and 
prays that the Bill of Exceptions heretofore submitted to 
the Court be signed and made of record nunc pro tunc which 
is hereby accordingly done. 
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Designation of Record . 
Filed April 13, 1932. 


# 


* 


* i 


The Clerk will please prepare a transcript of record on 
appeal herein and include the following: 

1. The declaration. 

2. Pleas to the declaration. 


2—5740a 
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3. Memorandum, joinder in issue. 

4. Stipulation waiving trial by jury and consent to trial 
by Court. 

5. The finding and judgment of the Court. 

6. Memorandum showing appeal noted. 

7. Memorandum showing appeal bond approved and filed. 

8. Memorandum showing bill of exceptions filed and ap¬ 
proved. ' 

9. Bill of exceptions. 

10. Assignments of error. 

11. This designation of record. 

MINOR, GATLEY & DRURY, 
By ARTHUR P. DRURY, 

Attorneys for Plaintiff. 

: 

Service of copy of the foregoing designation of record 
1 acknowledged this 13th dav of April, 1932. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77581 at Law, wherein Arms & 
Drury, Incorporated, a corporation, is Plaintiff and The 
Columbia Title Insurance Company of the District of Co¬ 
lumbia, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 
i Clerk. 
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13 In the Supreme Court of the District 

At Law. 


No. 77581. 


Arms & Drury, Inc., a Corporation, Plaintiff, 


of Columbia. 


vs. 


District of 
Int. 


Columbia Title Insurance Company of the 

Columbia, a Corporation, Defenda 

« 

BUI of Eocceptions. 

Submitted 5/11/32. 

LUHRING, 

Justice . 


Be it remembered that the above entitled qause came on 
for trial before Mr. Justice Luhring, without a jury, on 
March 23 and 24, 1932, Minor, Gatley and DrAry, Esquires, 
appearing for the plaintiff, and Edwin C. jBrandenburg, 
Esquire, and Louis M. Denit, Esquire, for the defendant. 

Whereupon, to maintain the issues on it^ part joined, 
James B. Nicholson, being first duly sworn, testified on be¬ 
half of the plaintiff, on direct examination, a$ follows: 

I am the Treasurer of Arms & Drury, Inc., a corporation 
engaged in the business of making real estate loans; it has 
been so engaged for 30 or 40 years. In the latter part of 
November, 1926 I had some dealings with Arthur White, 
who was a real estate agent and through whotn I had made 
one other loan. On this occasion, he applied for a loan of 
$6,000 on 1322 U Street, N. W., stating that he represented 
Mrs. Wilhelmina Wunder w’ho owned the property. I in¬ 
spected the property, and when White came back a few 
days later, I told him I would make the loan; White did 
not go with me on my inspection. After I agreed to make 
the loan I told White to order his title and told him I pre¬ 


ferred the Columbia Title Insurance Compaq 
middle of December, White brought me 


14 report from the Columbia Title Company. 


jy. About the 
a preliminary 


! 12 ARMS & DRURY, INCORPORATED, VS. 

Said preliminary letter was offered and received in evi¬ 
dence as Plaintiff’s Exhibit No. 1 and is in words and figures 
as follows: 

No. 101,355. 

December 17, 1926. 

: Mr. Arthur White, 

Washington, D. C. 

Dear Sir : 

In the matter of the examination of the title to the follow¬ 
ing described property: 

Lot 54 in George B. Coburn’s Subdivision of Square 237, 
as per plat recorded in Liber H. D. C. folio 21 of the Records 
of the Office of the Surveyor of the District of Columbia, 

I find that, according to the record, Wilhelmina Wunder and 
her husband, William H. Wunder, can, together sell and 
convey a good title to said property, subject to unpaid taxes 
and assessments, if any, as to which the Collector of Taxes 
will certify. 

(Signed) EDGAR M. MAYNE, 

I Vice-President . 

After receiving this letter I had a deed of trust prepared 
and six $1,000 notes prepared. 

Said deed of trust was offered and received in evidence 
as Plaintiff’s Exhibit No. 2. It is dated January 11, 1927, 
by and between Wilhelmina Wunder and William H. Wun¬ 
der, her husband, both of the City of Washington, District 
of Columbia, and Samuel A. Drury and James B. Nichol¬ 
son, trustees, to secure J. Edward Stanton Six Thousand 
Dollars represented by six joint and several promissory 
notes for One Thousand Dollars each, and secured by a deed 

1 of trust on Lot 54, Square 237, in the District of Columbia. 
Said deed of trust purports to be executed by Wilhel- 
15 mina Wunder and William H. Wunder and bears the 
following certificate: 

i “District of Columbia, ss : 

I, Frances Lazerow, a notary public in and for the Dis¬ 
trict aforesaid, do hereby certify that Wilhelmina Wunder 
and William H. Wunder, her husband, parties to a certain 
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Deed, bearing date on the 11th day of January, A. D. 1927, 
and hereto annexed, personally appeared before me in the 
District aforesaid, the said Wilhelmina Wunder and Wil¬ 
liam H. Wunder being personally well knowji to me to be 
the persons who executed the said Deed, and (acknowledged 
the same to be their act and deed. 

Given under my hand and Notarial seal thi s 13th day of 

January, A. D. 1927. 

. 

(notarial seal.) 

(Signed) FRANCES LAZEROW. [seal.] 

Said deed of trust was received for recording January 
14,1927 at 10:04 o’clock, A. M., and recorded in Liber 5937, 
folio 269, one of the Land Records of the District of Colum¬ 
bia. 

One of said promissory notes was offered apd received in 
evidence as Plaintiff’s Exhibit No. 3, with the agreement on 
the part of counsel that the remaining promissory notes 
were identical. 

Said promissory note was in words and figures as follows: 

‘ 4 $1,000.00. Washington, D. C., Jan. 11, 1927. 

Three years after date we jointly & severally promise to 
pay to the order of J. Edward Stanton one thousand dollars 
for value received, with interest at Seven (7) per centum 
per annum until paid, payable semi-annually. Each in¬ 
stalment of interest to bear interest after maturity, if not 
then paid, at the rate aforesaid. This note is secured by 
first deed of trust. 

Payable at-. 

No. 1 of 6. 

(Signed) WILHELMINA WUNDER. 

(Signed) WILLIAM H. THUNDER. 

16 This is to certify that this is one of the 6 promis¬ 
sory notes described in a certain deed of trust of 
even date herewith, to the Trustees named in the margin 
hereof. 

(Signed) FRANCES LAZEROW, 

[notarial seal.] Notary Public . 
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Retain this note after payment until release is obtained. 

(In the margin on the left side of the face of said note:) 
Arms & Drury, Inc., real estate, loans and insurance, 1710 
Eye St. N. W. Secured by deed of trust to Samuel A. 
Drury and James B. Nicholson, trustees, Conveying Lot 54, 
Square 237. 

(Endorsed on the back of said note:) Without recourse 
to me. (Signed) J. Edward Stanton.’’ 

About two days after the trust and notes had been pre¬ 
pared, White came to the office of Arms & Drury, Inc. with 
someone whom he said was Mrs. AVunder, and said they 
were ready to execute the papers. I told him that accord¬ 
ing to the preliminary letter, Mr. Wunder would have to 
sign the trust, and both White and Mrs. Wunder said they 
did not understand that Mr. Wunder was to sign at all, 
as the property was Mrs. Wunder’s. I told him that the 
title company reported that both had to sign, and White 
then said he would get Mr. Wunder to come in the next 
day. 

About two days later ithey came in and said that Mr. 
Wunder was working in Virginia, and would be unable to 
come to our office or the title company before five o’clock 
to sign the papers, but they probably could make some ar¬ 
rangements outside to have them executed. I gave them 
the papers and they brought them back about two days 
later, about January 13, 1927, executed by both Mr. and 
Mrs. Wunder. Neither the deed of trust nor the notes 
were signed in the office of Arms & Drury. I ex- 
17 amined the papers, and they looked properly ex¬ 
ecuted before a notary, and they seemed all right; 
then I drew a check with a letter of instructions to the 
Columbia Title Company, and a statement showing a de¬ 
duction of a commission of two per cent, insurance, and a 
conveyance charge of $5, and sent the check to the Colum¬ 
bia Title Company with the letter of instructions, on Janu¬ 
ary 13, 1927. 

The letter of instructions was offered and received in evi¬ 
dence as Plaintiff’s Exhibit No. 4 and is in words and 
figures as follows: 
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“Arms & Drury, Incorporated. Real Estate, Insurance, 
Investment Loans. 1710 Eye Street N. W., Washing¬ 
ton, D. C. 

Columbia Title Ins. Co.: 

Enclosed find Deed of Trust from Wilhelbaina Wunder 
et uir to Samuel A. Drury & James B. Nicholson dated 
January 11 1927 for 6,000 secured on Lot 5^ Square 237, 
and our check for $5,857.00. This money is to be disbursed 
by you when you can furnish us with a Certificate of Title 
showing title good and this trust to be a first lien on this 
property; a Tax Certificate, showing all taxes paid, and 
a Recorder’s receipt for the Deed of Trust. We hold the 
notes and insurance policy. You are to collect your 
charges. 

Yours very truly, 

(Signed) ARMS & DRtjRY, INC. 

J. E. S. 

The check was offered and received in evidence as Plain¬ 
tiff’s Exhibit No. 5, and is in words and figures as follows: 

“The Second National Bank. 

Washington, D. C., Jan. 13, 1927. No. 8294. 

Pay to the order of Columbia Title Insurance Co. 
$5,857.00 Insured Fifty-Eight Hundred Fifty-Seven Dol¬ 
lars Insured. 

ARMS & DRURY, INC. 
LEE BROWN, 

Secretary . 

18 (In the margin on the left side of thfe face of said 
check:) Arms & Drury, Inc., Loans and] Investments, 
1710 Eye Street N. W. 

(Endorsed on the back of said check:) The Columbia 
Title Insurance Co.” 

About two weeks later I received the certificate of title 
showing this deed of trust to be a first lien on this property, 
together with a tax certificate and a receipt for the deed 
of trust. 
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Said certificate of title was offered and received in evi¬ 
dence as Plaintiff’s Exhibit No. 6, and is in words and 
figures as follows: 


“Certificate of Title. 

Case No. 101,355. 

Dated January 14, 1927. 

The Real Estate Title Insurance Company of the Dis¬ 
trict of Columbia, and The Columbia Title Insurance Com¬ 
pany of the District of Columbia, Corporations, in con¬ 
sideration of Thirty-one Dollars to them paid by Wilhel- 
mina Wunder and William H. Wunder, do hereby certifv 
unto said W^ilhelmina Wunder and William H. Wunder, 
that at the date hereof; the title to Lot Fifty-four (54) in 
George B. Coburn’s Subdivision of Square Two hundred 
and thirty-seven (237), as per plat recorded in Liber 
H. D. C. folio 21, of the Records of the Office of the Sur¬ 
veyor of the District of Columbia; situate in the City of 
Washington, in said District of Columbia, is as reported 
in the opinion set out in Schedule “A”, hereunto annexed; 
and is not now charged or affected by any pending suit 
at Law or in Equity, or by any existing lien or encumbrance 
of any kind whatsoever appearing of record, except as re¬ 
ported in said opinion. The Collector of Taxes will certify 
as to unpaid taxes and assessments. This Certificate is 
issued to and for the benefit only of Wilhelmina Wunder 
and William H. Wunder, and of Samuel A. Drury and James 
B. Nicholson, Trustees, and on condition that the liability 
of these Companies hereunder, based upon the considera¬ 
tion paid to them as above stated, is limited in 
19 any event, to Six thousand dollars. 

THE REAL ESTATE TITLE INSURANCE 
COMPANY OF THE DISTRICT OF CO¬ 
LUMBIA, 

THE COLUMBIA TITLE INSURANCE 
COMPANY OF THE DISTRICT OF CO¬ 
LUMBIA, 

(Signed) EDGAR M. MAYNE, 

Vice-President. 



I have examined the title to the property described in 
Caption and I find that, according to the record Wilhelmina 
Wunder and William H. Wunder, her husband, can together 
sell and convey a good title to said property, subject to 
unpaid taxes and assessments, if any, as tb which the Col¬ 
lector of Taxes will certify, and the Deed of Trust below 
noted. 

Trust, Instrument No. 25. 

Dated January 11, 1927. 

Recorded Januarv 14,1927. 

Caption. 

Wilhelmina Wunder et vir. William H. to Samuel A. Drury, 

James B. Nicholson. 

To secure J. Edward Stanton Six thousand Dollars 
($6,000), six joint and several notes of even date, for $1,000 
each, payable three years after date, with interest at 7% 
per annum, until paid, pavable semi-annuallv. 

(Signed) ‘ EDGAR MjMAYNE, 

Vice-President . 


January 14, 1927.’ ’ 


Said tax certificate was offered and received in evidence 
as Plaintiff’s Exhibit No. 7, and shows said Lot 54 in Square 
237 to be assessed in 1926 in the nam6 of Wilhelmina 
Wunder. 

Some time later I received from the title company a letter 
dated February 18, 1928, in response to a request for a 

3—5740a 
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statement indicating how the check for $5,857 had been dis¬ 
posed of. 

This letter was offered and received in evidence as 
20 Plaintiff’s Exhibit No. 8, and is in words and figures 
as follows: 

“Joint Offices the Real Estate Title Insurance Company, 
the Columbia Title Insurance Company. 

Charles E. Marsh, Secretary. 

Washington, D. C., February 18, 1928. 

Arms and Drury, 

1710 I Street N. W., 

Washington, D. C. 

Gentlemen : 

We beg to acknowledge receipt of your letter of Decem¬ 
ber 17, 1928 , in reference to certain money sent us in our 
Case if 101,355, Loan to Wilhelmina Wunder, on Lot 54, in 
Square 237, and find from the records of our office that the 
following papers were sent to you on February 5, 1927: 

(1) Certificate of Title. 

(2) Tax Certificate. 

(3) Rec. Receipt for the Deed of Trust. 

We wish to advise you that we have disbursed the amount 
of your check of $5,857.00 in the following manner: 


Check to A. L. Cline.. $1,600.00 

Check to Frank Ross. 1,470.00 

Check to C. F. Bailey. 450.00 

Check to Arthur White. 680.00 

Check to Title Cos.. 40.25 

Check to C. M. Towers, taxes. 68.93 

Check to Wilhelmina Wunder. 1,547.82 


The instructions obtained by our Mr. Quigley, who settled 
this case, were contained in a certain power of attorney 
which is now in the hands of the District Attorney Office, 
under a summon by the Grand Jury, in Case #3429. 

Very trulv vours, 

*R. E. & COL. TITLE INS. CO. 

(Signed) CHARLES E. MARSH, 

CEM:NW. i Secretary.” 
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21 After receiving these papers from [the title com¬ 
pany, I sold the six $1,000 notes for their face value 
and accrued interest. Three or four months (after the loan 
was made, I was summoned to appear before the grand jury, 
I think it was in May, 1927. I later took up the notes when I 
found they were forgeries, and they are now owned by Arms 
& Drury. I requested the title company to return to Arms & 
Drury the $5,857, but it never returned it. 

On cross-examination the witness testified as follows: 

I have been engaged in the real estate business for a long 
time. I had dealt with White once before; he was a colored 
broker who maintained an office on Florida Avenue. White 
brought a colored woman to the office and introduced her as 


neighborhood, 
r names, as I 
When I in¬ 
to the tenants, 


Mrs. Wunder. 1322 U Street is in a colored 
I do not know whether White had anv othep 
never dealt with him under any other name, 
spected the property I went inside and talked 
who said that Mrs. Wunder owned it, and th^t they rented 
direct from her. I was willing to make the loan of $6,000 
and never communicated directly with Mrs. Wunder, but 
left that to the title company. I knew White was making 
some commission, and expected that the commission would 
be paid through the title company if he had authority from 
Mrs. Wunder, as I expected White to be paid by Mrs. 
Wunder if he was going to get paid. I accepted the deed 
of trust bearing the signature of Wilhelmina Wunder. It 
was not my intention that White should see that the check 
I gave him to take to the title company was disbursed to 
Wilhelmina Wunder or upon her direction, I just gave him 
the letter the same as I do everyone to senfl right to the 
title company. There were no verbal instructions; I just 
give the letter to the agent who comes in. I gave no in¬ 
structions to the title company with reference to the settle¬ 
ment of this loan, other than those contained in the letter 
of instructions. I know it is the usual thing for a 
22 broker to get a commission for procuring a loan. 

It is not customary for the title company to render 
us a statement on closing a loan of this kind, but we some¬ 
times ask for it. So far as Arms & Drurv wjere concerned, 
it made no difference to them what happened to the money 
so long as the title company certified the trifst was a first 
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lien on the property; all we want is payment of any former 

trusts, the title company has to pay any liens or debts. 

At the District Attorney’s office I saw Mr. Marsh of the 

title company, and two or three colored people, but I do 

not remember seeing the woman who was with White at 

my office and represented herself as Wilhelmina Wunder; 

I would not know that woman if she were to come in here 

now. I talked to Mr. Marsh about this matter, I suppose, 

but I did not find out in the District Attorney’s office that 

the woman who was represented to be Mrs. Wunder was 

Lucy Tavlor. While we were in the ante room of the Dis- 
«/ %> 

trict Attorney’s office, the real Mrs. Wunder was there 
and said the papers did not bear her signature, and I knew 
she was not the person because she was white. I later 
heard that a Lucy Taylor had admitted the forgery and 
pleaded guilty. The certificate of title is in the usual form 
received in connection with our loans. My letter of in¬ 
structions referred to a certificate showing title good, and 
I meant good, not good of record. I had a talk later with 
Mr. Becker, the president of the title company, as a result 
of which we changed our letter to call for a certificate 
showing title good of record. I accepted the certificate 
which has been introduced in evidence, and made no objec¬ 
tion to it. 

Thereupon, to further maintain the issues on its part 
joined, plaintiff offered as a witness Wilhelmina Wunder, 
who, being first duly sworn, testified in substance as fol¬ 
lows: 

I am the widow of Doctor William H. Wunder, who died 
in 1914 in an automobile accident; the petition filed 
23 January 9, 1915, in the matter of the estate of W. H. 

Wunder, deceased, bearing Administration Cause 
No. 21279 in the Probate Court of the District of Colum¬ 
bia bears my signature; the deed of trust identified as 
Plaintiff’s Exhibit No. 2 1 does not bear my signature nor 
that of my husband. None of the six promissory notes, 
one of which is identified as Plaintiff’s Exhibit No. 3, 
bears my signature or the signature of my husband. I did 
not make any notes on my property. The check from the 
Real Estate and Columbia Title Insurance Company dated 
January 15, 1927 for $1,547.82 payable to the order of 
Wilhelmina Wunder does not bear my endorsement, and 
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I did not draw any money. I owned 1322 ^ou Street in 
1926-1927. 

On cross-examination, the witness further testified: 

In 1927 the property was occupied by Madge Rubin, and 
I think Lucy Taylor roomed there; I collected the rent my¬ 
self, and they got my signature from my receipts. 

Thereupon, to maintain the issues upon itfe part joined, 
the defendant offered as a witness Edgar M. Mayne, who, 
being first duly sworn, testified in substance ^s follows: 

I am the vice-president of the Columbia Title Insurance 
Company. I write opinions concerning title to land in the 
District of Columbia based upon information contained in 
the records of the title company as well as records in other 
offices in the District affecting titles to real estate; I wrote 
the preliminary letter identified as Plaintiff’s Exhibit No. 1. 

“Q. From what source did you obtain th^ information 
therein contained? 

Mr. Gatley: That is objected to as incompetent and 
irrelevant. 

The Court: Overruled, and an exception. 

The Witness: From the records of the District of Colum¬ 
bia affecting real estate. 

By Mr. Denit: 

24 Q. At the time you wrote this letter what was the 
condition of the title to Lot 54 Square 237, being the 
same property described in this exhibit 1? 

Mr. Gatley: The same objection. 

The Court: I am not so sure about that question. You 
are asking him to talk about records? 

Mr. Denit: According to the records. 

The Court: The records would be the best evidence of 
that, wouldn’t they? 

Mr. Denit: No, if your Honor please. 

The Court: Here is the situation as the facts have been 
disclosed. Here is title not in this woman ana husband, but 
title in the woman herself. The husband had died. The 
record showed he had died and the will had been probated. 
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Now, is it your idea that if they had made careful examina¬ 
tion of the record this fact would not have been disclosed? 

Mr. Denit: I intend to show at one time the record title 
was in William H. Wunder and Wilhelmina Wunder. 

The Court: At what time was that? 

Mr. Denit: Prior to the time when it became on the 
records title in severaltv. William H. Wunder had executed 

to 

a deed purporting to convey his interest to Wilhelmina 
Wunder. Under the law in the District of Columbia affect¬ 
ing titles to land at the time this transaction took place 
there was serious doubt as to whether a deed from husband 
to wife direct, without the negotiation of a transfer would 
have any more operation than an estoppel against the heirs 
of the husband and for thait reason I intended to show by this 
witness the Title Company informed people who were ask¬ 
ing about the title that both the husband and wife could 
• convey a good title, and that is all that this letter was in¬ 
tended to give notice of. It was not intended, as the 
| 25 letter shows, to be a preliminary certification as to 
the existing condition of the title and you will notice 
by the wording of the letter that that is true. 

The Court: Yes, but he was dead in 1914. 

Mr. Denit: That mav verv well be. 

to to 

The Court: She alone could have conveyed this property. 

Mr. Denit: She alone under the view which some lawyers 
took, could have conveved it anvwav, but the Title Com- 
pany was not willing to make a judicial determination at 
| its own risk. 

The Court: That question did not arise after the death 
of the husband. He died in 1914. How could that question 
arise at all. How would a man who searched the record be 
bothered with that question? 

Mr. Denit: That question would arise in this respect; If 
l William II. Wunder was dead at the time this preliminary 
letter was written, then our contention is there was real 
notice to Arms & Drury or to anybody else, dealing with the 
title that, possibly, they were not dealing with the proper 
persons. 

The Court: That same record that would be notice to 
you would be notice to them. 

Mr. Denit: That is true. We, however, as I intend to 
develop by this witness, did not examine the records with 
i respect to William H. Wunder’s will with respect to whether 
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there was administration on his estate for the reason I 
have indicated to you. That deed of itself in the view which 
the Title Company took would operate as an estoppel 
against his heirs. 

The Court: I think I will let you prove tha^;, and reserve 
to myself the right to strike it out. 

By Mr. Denit: 

Q. Answer according to the records. A. According to 
the records, title was in one Wilheli^iina Wunder, 
26 subject to the possible right of her hiisband to join 
in the conveyance of the property to remove any 
doubt as to the effect of a deed given by William H. Wunder 
to Wilhelmina Wunder in 1912, being Record 3505, Folio 
25.” 

The preliminary report was framed in the way it was so 
as to remove any possible doubt as to the effect of the deed 
from husband to wife. At the time of this occurrence, Mr. 
Nicholson was a director of the title company. I also exe¬ 
cuted the certificate of title which has been identified as 
Plaintiff’s Exhibit No. 6. I never knew Mi^s. Wilhelmina 
Wunder, and have no connection with the settlement of 
loans. 

On cross-examination the witness further testified as 
follows: 

I made no personal examination of the records myself. 

Thereupon, to further maintain the issues upon its part 
joined, the defendant offered as a witness Martin J. Quig¬ 
ley, who, being first duly sworn," testified iii substance as 
follows: 

I am employed by the New York Title and Mortgage 
Company; in 1926 and 1927 I was employed by the Columbia 
Title Company as settlement clerk, and on behalf of said 
company settled the loan involved in this proceeding. At 
the time I made settlement I had the written instructions 
from Arms & Drury, which have been identified as Plain¬ 
tiff’s Exhibit No. 4. The letter was accompanied by a 
statement (which w T as subsequently offered ^nd received in 
evidence as Defendant’s Exhibit No. 1), wjiich statement 
showed a loan of $6,000 less deductions, leading a balance 
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of $5,857. The deed of trust was brought in to me by a 
colored man named White, whom I had never seen before, 
and with whom I had had no prior dealings. 

“Q. Who was with White, if anybody? 

Mr. Gatlev: Now, I object to this if your Honor please. 

It is not binding upon us. 

27 The Court: Not binding upon you? 

Mr. Gatley: Yes, sir. 

The Court: You intrusted the papers to White to take 
over there, didn’t you? 

Mr. Gatlev: Yes. 

* 

The Court: I will overrule the objection, an exception. 

The Witness: He had a lady with him. 

By Mr. Denit: 

Q. Did he tell you what her name was? A. I do not re¬ 
call ; I understood that she was- 

Q. (Interposing.) Never mind. 

The Court: No, he is asking what White said about it. 

The Witness: I understood she was Mrs. Wunder; I did 
not know. 

By Mr. Denit: 

Q. What, if any, conversation passed between you and 
White in the presence of this colored woman with respect 
to the settlement of this loan? 

Mr. Gatley: We object to that on the same grounds, 
hearsay. 

The Court: I will overrule the objection and give you an 
exception. 

The Witness: She said that she was not going to be in. 
i town the day the disbursements would be made, which was 
the day after I received the Deed of Trust and these 
papers and wanted to make certain disbursements for re¬ 
pairs that had been done on some property she owned. I 
dictated a short letter of instructions which was executed 
containing a list of the names and the amounts. 

Mr. Gatley: Objected to, if your Honor please. 

The Court: The letter is the best evidence. 
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Mr. Gatley: Yes, sir. 

The Court: Do you have it? 

28 Mr. Denit: No, sir. 

The Witness: And the disbursements were made 
on that letter. 

By Mr. Denit: 

Q. Now, at that time was this paper which I show you, 
and I will ask the reporter to mark it defendant’s exhibit 
No. 2, prepared in your presence? A. Yes, sir. 

(The document referred to was thereupon marked ‘‘ De¬ 
fendant’s Exhibit No. 2.”) 

Mr. Gatley: May it be understood, if your Honor please, 
that these goes under the same ruling. 

The Court: Yes, indeed.” 

Said envelope was marked Defendant’s Exhibit No. 2 
and was offered in evidence over the objection of the plain¬ 
tiff that it was irrelevant, immaterial, no foundation had 
been laid for its receipt in evidence, and it was hearsay, 
but the Court overruled said objections and received the 
same in evidence, to which the plaintiff duly noted an ex¬ 
ception. Said envelope was in words and figures as fol¬ 
lows (the original will be produced at the hearing hereof): 

“Arms & Drury, 1710 Eye Street, Washington, D. C. 

1600 A. L. Cline. 

1470 Contractor Frank Ross. 

450 Elec. C. F. Bailey. 

500 Loan Arthur White. 

3% on 6000 to me. 

Bal. to Wilhelmina Wunder.” 

“The Court: Well, Wilhelmina, for the purpose of this 
discussion, testified here that she signed something, told 
them how to pay this money. 

Mr. Gatley: Yes, she said she signed this (referring to 
Defendant’s Exhibit No. 2). 

The Court: That does not look like her signature. I 
thi .k this fellow White wrote that out as to how he wanted 
these checks made. ’ ’ 

4—5740a 
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This envelope, Defendant’s Exhibit No. 2, was handed 
to me and I drafted my letter from that, but I do 

29 not know whether White or the woman handed it 
to me; it was on my desk where they could see it, 

and I used it to dictate the letter of instructions in their 
presence. I do not know Wilhelmina Wunder or William 
I H. Wunder. In addition to the letter of instructions from 
Arms & Drury and the statement which accompanied it, 
White brought the check land the deed of trust. I do not 
recall that White said anything with respect to the deed of 
trust, it was not necessary that anything be said as it was 
1 understood I would record and make disbursements ac¬ 
cording to the letter. I had checks drawn to distribute 
| the $5,857 in accordance with the figures on this envelope 
: (Defendant’s Exhibit No. 2) and the letter which I dic¬ 
tated, and handed all the checks to White. I did not know 
any of the people mentioned to whom checks were drawn, 
and he distributed the checks as far as I know. The checks 
which are identified as Defendant’s Exhibits Nos. 3 to 9 
inclusive are the checks which I had drawn and delivered 
to White in settlement of this loan. 

Said checks were offered and received in evidence and 
show disbursements by the defendant in accordance with 
its letter to plaintiff, identified as Plaintiff’s Exhibit No. 
8, herein above set forth. 

On cross-examination, the witness further testified: 

I do not know the whereabouts of the letter of instruc¬ 
tions which I dictated, but that letter represented a power 
of attorney for the disbursement of funds. I did not take 
a power of attorney on one of the blank printed forms 
which the title company had, but took a letter addressed 
to the title company instructing them to make disburse¬ 
ments in accordance with the memorandum on the enve¬ 
lope, Defendant’s Exhibit No. 2; that letter was not the 
same as a power of attorney, and it was not used for the 
same purpose. I did not take a power of attorney, I took 
a letter of instructions as I did not need any power of 
attorney; I am not clear whether I took a power of 

30 attorney running to Arthur White or not. I do not 
recall who wrote on the envelope known as Defend¬ 
ant’s Exhibit No. 2, nor do I know whether it was written 
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in my presence. The handwriting on the back of the title 
company check drawn to Arthur White and lfnown as De¬ 
fendant’s Exhibit No. 5 looks like the same handwriting as 
that on the envelope, but it does not refresh my recollec¬ 
tion as to who wrote the envelope. 


Whereupon, to further maintain the issues upon its part 
joined, the defendant offered as a witness James J. Becker, 
who, being first duly sworn, testified in substance as fol¬ 
lows: 

I am the president of the Columbia Title Insurance Com¬ 
pany and the Real Estate Title Insurance Company, and 
have been engaged in the title business since 1.899. I know 
Mr. Nicholson very well, he is a director of :he Columbia 
Title Company. I am familiar with the form of letter of 
instructions which Arms & Drury sent to the Columbia 
Title Company in connection with this loan and shortly 
after Mr. Nicholson began using this form I explained to 
him that the reports he was getting were good pf record and 
Mr. Nicholson said he did not mean a good title, but the 
title good of record. Mr. Nicholson made no objection to 
the form of certificate issued to him in this case. 

Whereupon, to further maintain the issues hpon its part 
joined, the defendant offered as a witness Lucy Taylor, 
who, being first duly sworn, testified in substance as fol¬ 
lows: 

I first met Arthur White about the middld of January, 
1927 when I was introduced to him by Clinton Flannagan, 
whom I had known for some years before, and who was in 
the real estate business. Flannagan brought White to my 
house. 


“Q. At that time, what did Flannagan say to you, if any¬ 
thing, regarding a proposed deal with White ? 

Mr. Gatley: That is objected to. 

The Court: I do not think that would be proper. 
31 Ask her if she went down to Drurvfs office with 
White. 

Mr. Denit: As a result of the meeting between you and 
Flannagan, and White, did you thereafter go down to the 
office of Arms & Drury? 


i 
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Mr. Gatley: That is objected to as leading. 

The Court: Overruled, an exception. 

The Witness: Yes, sir.” 

We went to the office of Arms & Drury because White 
said he wanted me to sign a paper for him as his sister. 
When we got to the office of Arms & Drury, Flannagan 
stayed outside until White and I got in, and White stated 
what he wanted and I did not have very much to say. 
White said to somebody in the office, I do not know who it 
was, that he wanted to get some money on his sister’s home, 
and they asked him where was the home and they asked 
where was his sister, and I was supposed to be his sister. 
I was introduced bv* White to the man in the office of Arms 
& Drurv as Wilhelmina Wunder, but I do not know whether 
the Mr. Nicholson here in the court room is the man I met 
or not. There was a paper signed by me at the time, and 
the papers were given to White who was to take them to the 
husband and have him sign, because White said the hus¬ 
band worked in Virginia and could not get off in time. 
The papers were given to White by the same gentleman we 
had been talking to. I went home that evening and the 
next morning Flannagan came after me and Flannagan, 
White and I went to a notary public, where White signed 
as husband and I signed as his wife, Wilhelmina Wunder. 
I knew how to spell that name because I was given it on a 
card to look at the morning Flannagan came to my house 
and asked me to go and sign some papers, and I practiced 
time and again signing that name. The slip of paper 
marked Defendant’s Exhibit No. 10 is the paper from which 
I copied the signature. 

32 Said paper was offered and received in evidence 
over the objection and exception of the plaintiff that 
it was incompetent and irrelevant and hearsay, and was in 
words and figures as follows: 

‘ ‘ WILHELMINA WUNDER. 
WILHELMINA WUNDER.” 

The signature of Wilhelmina Wunder appearing on the 
deed of trust identified as Plaintiff’s Exhibit No. 2 was 
written by me, and the signature of William H. Wunder 
thereon was written by White, both of us signing the paper 
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in front of the notary public. In addition, we both signed 
blue papers of which the promissory note njiarked Plain¬ 
tiff’s Exhibit No. 3 is one; those papers were signed at 14 
Church Street and not at the office of Arms & Drury. The 
signatures on the promissory notes were written by me 
and by White. I did not go back to the office of Arms & 
Drury again, but later I went to the office of ^he title com¬ 
pany at 5th and E Streets with Flannagan and White. 
The man in Arms & Drury’s office said wh^n the papers 
had been signed by the husband they could take it down to 
the title office at 5th and E. At the title company I signed 
a paper at the long desk in the front office. The name Wil- 
helmina Wunder on Defendant’s Exhibit No. 2 was written 
by me, that is where I made a mistake in the name and 
corrected it while I was standing there, and th[at is the only 
paper I signed at the title office, well, there w^s some slips, 
some little blue things we signed, I believe, sii of them. 

“Q. Do you remember White talking to somebody there 
at the front counter? A. He was doing most of the talking. 
I had but very little to say. 

Q. Do you remember a man at the counter saying- 

Mr. Gatley (interposing): I object, if your tlonor please. 

The Court: I will let him refresh he)r memory. 

33 Mr. Gatley: May I have an opportunity to make 
the objection. I object to the question-- 

The Court: He has not finished the question, to begin 
with. Of course, you anticipate what he intends to say. I 
think, perhaps, the orderly way would be t<j> let him ask 
the question and then give you an opportunity to object. 
Do not answer until there is a chance to object. 

Mr. Denit: Do you remember whether the man at the 
counter told White while you were standing there it would 
be necessary for you to sign a letter authorizing this money 
to be paid? 

Mr. Gatley: I object to the question as manifestly lead¬ 
ing. This witness has exhibited no inability to tell what 
she knov/s, and I object on the further ground that it is 
hearsay evidence as far as we are concerned. 

The Court: The objection is overruled, and an exception. 

Mr. Gatley: Thank you. 

Mr. Denit: Will you repeat the question. 
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The pending question was thereupon repeated by the re¬ 
porter as above recorded. 

The Witness: Yes, sir, I do. 

Mr. Denit: Was there any discussion about paying off 
some repair bills and other things against the property? 

Mr. Gatley: Same objection. 

The Court: Overruled and an exception. 

The Witness: They said they wanted to know why he 
wanted this monev, under what basis did he want the money 
for, and he said he wanted it to repair his sister’s home, 
said the house wanted electricity, needed a bath in it or 
something like that. It has been so long that, honestly, I 
just can’t think word by word.” 

W 7 hile I was at the title company I was introduced 
34 by White to the -man at the counter by the name of 
Wilhelmina Wlmder, his sister; someone at the desk 
asked when the money would be paid, who it should be 
paid to, and there was a gentleman there said, “Alright, we 
will have to sign a note saying pay to him”, and I signed the 
paper for the money to be paid to him and he got the money. 
I got $50 from Flannagan. I knew it was not right, but I 
told them I did not think it was doing anything that was 
wrong, I did not think it was to write somebody else’s name 
that was not mine. 

On cross-examination, the witness testified as follows: 

I was in the office of Arms & Drury only once, and I signed 
a paper there, a white paper with black letters on it. I 
signed the deed of trust in the office of the notary public 
on Church Street and White wrote the name of William H. 
Wunder at the same time. I never went back to Arms & 
Drury after I signed the deed of trust. When I was in their 
office they told White to take the papers to the title com¬ 
pany, told him to take the papers that were signed to the 
title company, told him as soon as the papers were signed 
to take it to the title company and to also take those blue 
papers, the notes, to the title company. The signature of 
Wilhelmina Wunder on Defendant’s Exhibit No. 2 was writ¬ 
ten by me, but I do not know who wrote the rest of it. White 
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and Flannagan went to the notary public with 


said he came there to get some notes signed, that I was his 


sister, and my name was Wilhelmina Wundeij 


31 


me and White 


The notary 


was not colored but white. He told the notary that he was 


my brother, no, he said he was my husband; 


he told them 


at Arms & Drury that I was his sister, that is what I was 


husband, and 
talking and I 
guilty to this 


thinking about, he told the notary he was my 
I did not say anything, they did all of the 
just signed where they told me. I pleaded 
forgery, was sentenced to one year, and I h^ve served my 
time. I did not read the envelope marke4 Defendant’s 
Exhibit No. 2 before I signed it, and I do not know 
35 where those names came from, they were already 
there when I signed it. I wrote my name on the check 
to Wilhelmina Wunder identified as Defendant’s Exhibit 
No. 9, and gave it to White who had all of the papers. I 
signed my name on the back of a check while we were at the 
long counter in the title company after Wh}te told me to 
sign. Somebody from the title company wa| there behind 
the counter because they handed him papers ^nd he handed 
me papers and told me w T here to sign on the back; I signed 
six blue slips at the title company. 

The witness was thereupon shown Defendant’s Exhibits 
3 to 8, inclusive, being the checks heretofore pffered in evi¬ 
dence, and testified that she did not write aij; 
back of any of those checks. 


Whereupon, to further maintain the issues 


joined, the defendant offered as a witness Harry J. Kane, 


ything on the 


upon its part 


Jr., who, being first duly sworn, testified i^ 
follows : 


substance as 


I am Assistant Secretary and one of the settlement clerks 
of the Columbia Title Company; I made an effort to locate 
in the files of the District Attorney’s office the power of at¬ 
torney or letter given in connection with tlje Wilhelmina 
Wunder case, but I was unable to find it. 

Whereupon, to further maintain the issues upon its part 
joined, the defendant offered as a witness Charles E. 
Marsh, who, being first duly sworn, testified in substance 
as follows: 
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I am the Secretary of the Columbia Title Insurance Com¬ 
pany and have been with the company about thirty years. 
I was served with a subpoena to produce papers for the 
grand jury in connection with the Wilhelmina Wunder 
transaction, and I had photostats made of all checks, faces 
and backs, and exhibited any papers which the grand jury 
called for. My recollection is that we did deliver a letter 
which purported to contain the signature of Wil- 
36 helmina Wunder. I did not know this Lucy Taylor 
as Wilhelmina Wunder, but I settled another case 
two months later with her when I knew her as Mrs. War- 
field. 

On cross-examination, the witness testified: 

I had photostats made of the checks in the Wunder case 
but not of any other papers; I have those photostats in my 
hand now. I can’t remember delivering a letter in the 
Wunder case to the District Attorney, and I do not think 
that I testified a few moments ago that I did deliver a letter. 

“Mr. Gatley: I understood Mr. Marsh to say that he did 
in the Wunder case. 

The Court: So did I. I asked you about delivering a 
letter or power of attorney signed by Wilhelmina Wunder. 

The Witness: Eight. 

The Court: Do you recall that! 

The Witness: Yes. 

The Court: Did you, or did you not? 

The Witness: I did. 

The Court: You are sure of that, are you? 

The Witness: Yes, there were so many papers.” 

I delivered a letter and photostat copies of checks; I do 
not remember whether there was a power of attorney or 
letter; I do not remember which it was. 

“Q. Of course, if you do not know whether you delivered 
a letter or power of attorney, you do not know anything 
about the signatures to the paper, do you, or that were in 
any papers that you delivered? A. Which papers? 

Q. Any papers that you delivered to the District Attor¬ 
ney. A. In the Wunder case? 

Q. Yes. A. No.” 


37 
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On redirect examination, the witness testified that on a 
letter from Arms & Drury dated December 17j 1927 he had 
made certain notations, but that they did nof: refresh his 
recollection as to whether there was or was nbt a power of 
attorney in the Wunder case left with the District Attor¬ 
ney. 


Whereupon, to further maintain the issues on its part 
joined, the defendant produced Martin J. (Quigley, who, 
having been previously sworn, testified as follows: 

The woman in the court room who just testified as Lucy 
Taylor is the one who was represented to ihe to be Wil- 
helmina Wunder. 

“Q. By whom was she identified to you at the time the 
transaction occurred in 1927? A. Why, she came in with 
this colored fellow; I did not know who he wds, I had never 
seen him before. | 

Q. Was he the colored fellow who presented the letter of 
instructions and other papers? A. Yes.” 


On cross-examination, the witness furtheif testified: 

At the time to which I have just referred, I had in my 
possession the deed of trust. I do not recall whether Lucy 
Taylor signed Defendant’s Exhibit No. 2 ih my presence 
or not, but I do remember having that paper in my pos¬ 
session at the time, and it formed the basis of the letter 
which I dictated. 

Whereupon the Court stated as follows: 

“Well, I think I thoroughly understand the spirit in 
which this litigation was instigated, and I am just going to 
tell you frankly how the matter impresses hie. Here were 
two concerns equally interested in the w'hole matter, im¬ 
posed upon by these people, and taking the theory 
38 of the law as to which one of two ihnocent persons 
should suffer, the one making it possible should 
suffer, but aside from that, it seems to me when they sent 
these people over there with all of these j documents and 
credentials they told that Title Company \o go ahead and 
pay out. I cannot follow you to the extent of saying that 

5—5740a 
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thev had to turn all of this monev over to Wilhelmina Wun- 
* * 

der to comply with your instructions. I am inclined to find 
for the defendant here on all of these facts. That is the way 
the matter has impressed me. I cannot see why the Title 
Company should hold the bag. As a matter of fact, it does 
not look right, although you have presented a problem here 
that is not without difficulty, I will grant you that, but one 
which someone must decide. That is exactly the way it has 
impressed me. I may be i wrong about it. So, if you will, 
prepare that sort of judgment.” 

To which finding exception was duly noted. 

Be it further remembered that the foregoing comprises 
the substance of all of the testimony given and all of the 
proceedings had in the trial of said cause, and that each of 
the several and separate exceptions taken by counsel for 
the plaintiff to the rulings of the Court in the course of the 
trial of said cause, as hereinafter set out, were so taken by 
counsel for the plaintiff then and there separately and sever¬ 
ally and said exceptions were then and there separately and 
severally duly noted on the minutes of the justice presiding 
at the trial, and counsel for the plaintiff then and there 
prayed the Court to sign this bill of exceptions, to have 
the same force and effect as if each of the said exceptions 
had been separately and severally set forth in separate bill 
of exceptions and at the request of counsel for the plaintiff, 
the same is accordingly signed and sealed and made a part 
of the record in this cause now for then, this 20th day of 
May, 1932. 

0. R. LUHRING, 

. Justice . 

OK as to form. 

BRANDENBURG & BRANDENBURG, 

Attys. for Deft . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5740. Arms & Drury, Incorporated, a corporation, ap¬ 
pellant, vs. The Columbia Title Insurance Company of the 
District of Columbia, a corporation. Court of Appeals, 
District of Columbia. Filed Jul. 13, 1932. Henry W. 
Hodges, Clerk. 
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APRIL TERM, 1932. 


No. 5740 


ARMS & DRURY, INCORPORATED, a Cobpopation, 

Appellant, 

vs. 

THE COLUMBIA TITLE INSURANCE COMPANY 
OF THE DISTRICT OF COLUMBIA, a Cobpoba- 
tion. Appellee. 

■ 

BRIEF ON BEHALF OF APPELLAN^. 

This suit was brought by Arms & Drury, Incorpo¬ 
rated, plaintiff below, to recover $5,857.00 frpm the 
Columbia Title Insurance Company of the District of 
Columbia for failure of said Title Insurance Company 
to disburse said sum in accordance with the directions 
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of the appellant, to the loss thereof to appellant. The 
defense is that said sum was disbursed according to 
said directions, and that it was disbursed on the direc¬ 
tion of persons held out by the appellant as having 
authority to give such directions. 

Statement of the Case. 

In November, 1926, Arthur White, a colored real es¬ 
tate broker, applied at the office of Arms & Drury, 
Incorporated, for a loan of $6,000 to be secured by a 
first deed of trust on lot 54 in square 237, improved 
by premises 1322 You Street northwest, in the Dis¬ 
trict of Columbia, stating that he represented Mrs. 
Wilhelmina Wunder who was the owner of the prop¬ 
erty (R. p. 11). White dealt with James B. Nicholson, 
the treasurer of Arms & Drury, and with whom he had 
previously made a loan (R. p. 11). Nicholson inspected 
the property and subsequently told White that Arms & 
Drury would make the loan and requested that a re¬ 
port on the title be obtained and suggested he go to the 
Columbia Title Insurance Company therefor (R. p. 11). 

In December, 1926, White brought to Nicholson a 
preliminary report from the Columbia Title Company 
which sho^wed that said Wilhelmina Wunder and her 
husband, William H. Wunder, together could convey 
a good title to said property (R. p. 12). Acting upon 
this report, Nicholson had a deed of trust and promis¬ 
sory notes in the sum of $6,000 prepared for the signa¬ 
ture of Wilhelmina Wunder and her husband William 
H. Wunder (R. pp. 12, 13). 

A few days later WTiite came to the office of Arms & 
Drury with a woman whom he introduced to Nicholson 
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as Mrs. Wilhelmina Wunder and stated that she was 
ready to execute the trust and notes (R. p. 14). Nichol¬ 
son told them that inasmuch as the Title Company had 
reported that William H. Wunder’s signature was nec¬ 
essary to pass title he also would have to sign the notes 
and trust (R. p. 14). White promised to bring William 
H. Wunder in the following day. 

White returned to the office of Arms & Drury a few 
days thereafter and stated that William H. Wunder 
could not get away from his work before Arms & [Drury 
closed its office and he would like to make arrangements 
to have the trust and notes executed outside the office. 
Nicholson thereupon turned over to White the deed of 
trust and promissory notes which had been prepared 
(R. p. 14). 

About January 13, 1927, WTiite returned to the office 
with the trust and notes executed by Wilhelmina Wun¬ 
der and William H. Wunder (R. p. 14). Nicholson ex¬ 
amined them and found them to be properly executed 
before a notary public (R. p. 14). The notary certified 
that both Wilhelmina Wunder and her husband Wil¬ 
liam H. Wunder were personally well known to her and 
had personally appeared before her and executed the 
papers (R. p. 13). The notary who took the aclpiowl- 
edgment to the deed of trust also certified under her 
official seal each of the notes to be secured by the trust 
(R. p. 13). 

Nicholson then prepared a letter of instructions to 
the Columbia Title Insurance Company enclosing the 
deed of trust and a check for the net proceeds of the 
loan, namely, $5,857.00, and authorized the Title Com- 
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pany to disburse the money when it could furnish 
Arms & Drury with a certificate showing the title to 
the property to be good and the enclosed trust a first 
lien thereon (R. p. 15). White was given the letter to 
take to the Title Company, but White was not au¬ 
thorized to see to the disbursement of the money and 
neither he nor the Title Company were given any in¬ 
structions by Arms & Drury not contained in the letter 
to the Title Company (R. p. 19). 

White took the letter of instructions, and the accom¬ 
panying check and deed of trust, to the Title Company 
and presented it to Martin J. Quigley, an employee of 
the Title Company (R. pp. 23, 24). White did not say 
anything to Quigley when he delivered the papers as 
Quigley understood that the Title Company was to 
make disbursements according to the letter of instruc¬ 
tions which accompanied the deed of trust (R. p. 26). 
Quigley did not know who White was and had never 
dealt with him before (R. p. 24) but White had a 
woman with him whom he introduced as Mrs. Wilhel- 
mina Wunder and Quigley thereupon dealt with her as 
Mrs. Wunder. Upon the statement of this woman that 
she would not be in the city on the following day, when 
the Title Company would disburse the money, Quigley 
prepared a letter of instructions for her (R. p. 24) or 
possibly a power of attorney running to White (R. pp. 
26, 32). This letter of instructions, or power of at¬ 
torney, authorized the Title Company to disburse the 
money placed in its hands by Arms & Drury according 
to the directions contained on an envelope which was 
then handed Quigley (R. p. 25). It is not clear who 
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gave these instructions, whether White or the woman; 
Quigley did not remember who wrote it or whether it 
was even written in his presence (R. p. 26), wfbile the 
envelope from which the instructions were taken was 
found by the trial court to be in the handwriting of 
White (R. p. 25). 

Quigley then had the deed of trust recorded 4nd had 
checks drawn in accordance with the figures on De¬ 
fendant’s Exhibit No. 2 (R. p. 25) and handed all the 
checks to White for distribution as Quigley plid not 
know any of the payees (R. p. 26). Said checks were 
in amounts payable as follows: A. L. Cline, $1,600; 
Frank Ross, $1,470; C. F. Bailey, $450; Arthur White, 
$680; Columbia Title Company, $40.25; C. M. Towers, 
collector of taxes, $68.93; Wilhelmina Wunder, 
$1,547.82 (R. pp. 18, 25, 26). 

The Title Company later issued its certificate of 
title showing that the aforesaid deed of trust was a 
first lien on said property (R. pp. 16, 17) and Arms & 
Drury thereupon sold the promissory notes secured 
thereby for their face value and accrued interest (R. 
p. 19). 

A few months thereafter it developed that the 
genuine Wilhelmina Wunder, the owner of thd above- 
described property, had never executed the deed of 
trust and notes (R. p. 20); that she was a wddow, her 
husband, William H. Wunder, having died in 1914; 
that his estate had been administered in the Probate 
Court of the District of Columbia in Administration 
cause No. 21279; and the genuine Wilhelmina Wunder 
had not received any part of the money disbursed by 
the Title Company (R. p. 20). 
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After it was discovered that the deed of trust was 
not in fact a first lien on the property it purported 
to cover, and that Wilhelmina Wunder, the owner of 
said property, had never received any part of the 
money which was directed to be disbursed to her, 
Arms & Drury requested the Title Company to re¬ 
turn to it the said sum of $5,857.00 but it refused to 
do so, and this suit was brought (R. p. 19). 

The Title Company contended that one Lucy Tay¬ 
lor was the individual who was introduced by White 
to Nicholson as Mrs. Wunder and, as the same Lucy 
Taylor was introduced by White to Quigley as Mrs. 
Wunder (R. pp. 27 to 31) the Title Company had dis¬ 
bursed to the same person with whom Arms & Drury 
had dealt, and therefore it was not liable to the plain¬ 
tiff but had disbursed in accordance with its instruc¬ 
tions. 

The case was tried without a jury (R. p. 11) and the 
Court found in favor of the defendant and judgment 
was entered accordingly (R. pp. 33, 7), and from that 
judgment this appeal is taken. 

Assignments of Error. 

1. The Court erred in permitting the witness Mayne 
to testify as to the source from which he obtained the 
information set forth in the preliminary letter des¬ 
ignated Plaintiff’s Exhibit No. 1. 

2. The Court erred in permitting the witness Mayne 
to testify as to the condition of the title to the prop¬ 
erty described in Plaintiff’s Exhibit No. 1. 
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3. The Court erred in permitting the witness Quig¬ 
ley to testify who was with White on the occasion of 
his visit to the defendant. 

4. The Court erred in permitting the witness Quig¬ 
ley to answer the following question: “Q. What, if 
any, conversation passed between you and White in 
the presence of this colored woman with respect to 
the settlement of this loan?” 

5. The Court erred in admitting in evidence the 
envelope with the notations thereon, identified as De¬ 
fendant’s Exhibit No. 2. 

6. The Court erred in permitting the witness Tay¬ 
lor to answer the following question: “Q. As a re¬ 
sult of the meeting between you, Flannag^n and 
White, did you thereafter go down to the office of 
Arms & Drury?” 

7. The Court erred in receiving in evidence the 
paper with signatures thereon identified as Defend¬ 
ant’s Exhibit No. 10. 


8. The Court erred in permitting the witness Tay¬ 
lor to answer the following question: “Q. Do you re¬ 
member whether the man at the counter told White, 
while you were standing there, it would be necessary 
for you to sign a letter authorizing this mon^y to be 
paid ? ’ ’ 

9. The Court erred in permitting the witness Tay¬ 
lor to answer the following question: “Q. Was there 
any discussion about paying off some repair bills and 
other things against the property?” 

10. The Court erred in finding for the defendant. 
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ARGUMENT. 

I. 

The Court erred in the admission of testimony which 
was irrelevant and immaterial to the issue involved. 

This involves the 1st and 2nd assignments of error. 

The witness Mayne was produced by the Title Com¬ 
pany to explain the condition of the title to the prop¬ 
erty on which the Arms & Drury Loan was to be 
secured (R. p. 21). The preliminary report on the 
title, upon which Nicholson prepared his deed of trust 
and notes, stated (R. p. 12): 

“* * * according to the record, Wilhelmina 
Wunder and her husband, William H. Wunder, 
can together sell and convey a good title to 
said property * * V’ 

As a matter of fact, William H. Wunder had then 
been dead for twelve years, and the record of that 
fact and of the administration of his estate, and the 
names of his heirs at law were spread upon the public 
records of the District of Columbia (R. p. 20) although 
there is not a word of testimony to show that the 
Title Company had ascertained that fact. 

The witness was permitted to state the source from 
which he obtained the information contained in that 
letter (R. p. 21). This was immaterial to the issue 
involved in the case which was, Had the defendant dis¬ 
bursed the money placed in its hands in strict accord¬ 
ance with the letter of instructions which accompanied 
it? 
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The witness was then permitted to state the Condi¬ 
tion of the title to the property on which the loan was 
supposed to be secured (R. p. 21.) That likewise was 
immaterial to the issue which was really before the 
Court, in fact the Court itself had considerable doubt 
about the admissibility of this evidence and oitly let 
it in after ‘‘reserving to myself the right to strike it 
out” (R. p. 23), which the Court never did. 

The purpose of this testimony would appear, from 
the record (R. pp. 21, 22), to be to show that the: Title 
Company did not make a mistake in certifying that 
Wilhelmina Wunder and her husband William H. 
Wunder, together, could convey a good title to the 
property when it knew from the records of the Pro¬ 
bate Court that William H. Wunder had thed been 
dead twelve years (R. p. 20). 

Many inferences unfavorable to the Title Company 
might be drawn from this testimony and the argu¬ 
ment which preceded its admission in evidence (R. 
pp. 21, 22, 23). If the Title Company knew that Wil¬ 
liam H. Wunder was dead, as they must have l^nown, 
then why did it not say that the signatures bf the 
heirs of William H. Wunder were necessary? Why 
did the Title Company permit Arms & Drury tb take 
a deed of trust purporting to be signed by a man dead 
twelve years without reporting that fact to th^ per¬ 
son whose money it was to distribute? If the signa¬ 
ture of some person or persons other than Wilhelmina 
Wunder were necessary to pass a good title to the 
land, why were not those other signatures necessary 

2 / 
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to pass title to the money which was to purchase an 
interest in that land, and why did not the Title Com¬ 
pany require instructions from some one other than 
Wilhelmina Wunder alone? 

But, whatever unfavorable inferences might be 
drawn, the fact is that the admission of such testi¬ 
mony had no bearing on the real question before the 

Court and tended onlv to becloud that issue and to 

* 

throw the case onto a tangent which could not lead 
to the ascertainment of whether the defendant had 
disbursed the money in accordance with the written 
instructions given it. 

II. 

The Court erred in permitting leading questions to 
be propounded to the witness Lucy Taylor. 

The witness Lucy Taylor was produced by the de¬ 
fendant as the individual who was represented by 
White to be Mrs. Wilhelmina Wunder, both to Arms 
& Drury and to the Title Company, and as the person 
whom the Title Company was justified as treating as 
Mrs. Wilhelmina Wunder because of that fact. 

The 6th, 8th and 9th assignments of error deal with 
the matter of leading questions which the Court per¬ 
mitted to be propounded, and even suggested to be 
propounded, to this witness. 

Lucy Taylor stated that she was introduced to 
White by a man named Flannagan who brought 
White to her house. She was then asked (R. p. 27) 
what Flannagan said to her with regard to a pro¬ 
posed deal with White, to which the Court sustained 
an objection but suggested to counsel that she should 
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be asked instead if she went to the office of Arms & 
Drury with White (R. p. 27). An objection thereto 
on the ground that the question was leading was 
overruled. 

Lucy Taylor was then asked, with reference to her 
visit to the office of the Title Company, if she re¬ 
membered whether the man at the counter told White, 
while she was standing there, that it would be neces¬ 
sary for her to sign a letter authorizing the payment 
of the money in the hands of the Title Company. An 
objection to this question, on the ground that ^t was 
leading, was also overruled (R. p. 29). | 

This procedure was also adopted in the question 
immediately following, when the Court permitted the 
witness to answer a question as to whether thei^e was, 
at this same time, any discussion about the paying 
off of some repair bills and other things against the 
property (R. p. 30), and overruled an objection that 
the question was leading. 

In considering whether these questions, in th^ form 
in which they were permitted to be asked, caused any 
harm to the plaintiff, it must be borne in minq, first, 
that this witness was produced in support bf the 
theory of the defense that she was the same i r oman 
with whom Arms & Drury had dealt as Wilhelmina 
Wunder, second, that except for these instances, the 
witness told a story that was fairly complete and ac¬ 
ceptable to the defendant without the necessity of 
calling attention to specific matters by leading ques¬ 
tions, and third, that Lucy Taylor was not identified 
by Nicholson as the woman with whom he had dealt, 
and she was not able to say that Nicholson, whom she 
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saiv in the court room, was the man she saw while she 
claimed to be at the office of Arms & Drury (R. p. 28). 

It is submitted that under the circumstances these 
questions were unnecessarily leading and operated to 
the prejudice of the plaintiff by lending strength to 
the witness’ story, and that the objections to them 
should have been sustained. 

III. 

The Court erred in permitting certain hearsay evi¬ 
dence to be received against the plaintiff. 

» 

The questions which are the subject of the 8th and 
9th exceptions were also objected to upon the ground 
that they called for answers which, so far as the 
plaintiff was concerned, were hearsay, and this is also 
the basis of the 3d, 4th, 5th and 7th assignments of 
error. 

The Court permitted the witness Quigley to testify 
who was with White on the occasion of his visit to the 
Title Company (R. p. 24) and as to his conversations 
with White in the presence of Lucy Taylor (R. p. 24). 
In these instances the Court plainly indicates that the 
conversations were admitted because of the fact that 
White had carried certain papers from the office of 
Arms & Drury to the Title Company (R. p. 24). 

During the course of the examination of the wit¬ 
ness Quigley an envelope was produced, bearing the 
embossing of the letter-head of Arms & Drury, Inc., 
but having written thereon certain words and figures 
purporting to indicate how the money placed by Arms 
& Drury in the hands of the Title Company for dis¬ 
bursement was to be disbursed (R. p. 25). The trial 
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Court found, as a matter of fact, that the word^ and 
figures had been written on the envelope by White 
(R. p. 25) even the purported signature of Wfthel- 
mina Wunder. 

Over the objection of the plaintiff that it was hear¬ 
say, and not binding on the plaintiff, and immaterial 
to the issue involved, and that no proper foundation 
had been laid for its receipt in evidence, the envelope 
was received and considered by the Court (R. pj 25). 

Likewise, during the course of the examination of 
the witness Lucy Taylor, the Court permitted the 
receipt in evidence of a slip of paper on which the 
name “Wilhelmina Wunder” appeared twice in hand¬ 
writing (R. p. 28). According to Lucy Taylor r: was 
the paper she received from Flannagan from which 
she copied the signature of the genuine Wilhelmina 
Wunder, and yet it w~as received against the interests 
of the plaintiff, for unless it was admitted upon that 
theory it was not admissible at all. 

Presumably, the objections to the questions in¬ 
cluded in these exceptions were overruled upoh the 
theory that White was the agent of Arms & Drury (a 
contention of the defendant later dealt with), ^ut if 
White was the agent of Arms & Drury, and the Court 
found, as it did, that White wrote on Defendant’s Ex¬ 
hibit No. 2 the directions for the disbursement of this 
money (R. p. 25) then the plaintiff was in the position 
of authorizing payment according to Defendant’s Ex¬ 
hibit No. 2 and not according to the written instruc¬ 
tions contained in Plaintiff’s Exhibit No. 4 (R. p. 15) 
without the defendant proving that White had au- 
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thority to change the original instructions. The 
case was not tried upon this theory, however, and no 
such contention was made, and the witness Quigley 
specifically stated ithat he obtained no instructions 
from Arms & Druty except such as were set forth in 
Plaintiff’s Exhibit 4 (R. p. 26). 

IV. 

The Court erred in finding for the defendant. 

At the conclusion of the case the Court announced 
that it would find for the defendant, basing that finding 
on two propositions of law, first, upon the application 
of the maxim that where one of two persons must suf¬ 
fer the loss should fall upon the one who made the loss 
possible, and, second, upon the theory that by sending 
White to the office of the Title Company with the letter 
of instructions, Arms & Drury thereby constituted 
White its agent and the Title Company was justified 
in acting upon whatever White said to it (R. p. 33). 
Inasmuch as it seems to us that the first of these 
propositions is dependent upon the second, we shall 
deal with them in reverse order. 

White was not the agent of Arms & Drury and the 
Title Company was not justified in acting upon his 
instructions. 

If White was the agent of Arms & Drury it was 
either by virtue of an actual appointment, by implica¬ 
tion by the conduct of the parties or by what is prac¬ 
tically the same, by estoppel. In other words, White 
was either an actual or an ostensible agent of Arms & 
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Drury, dependent upon the facts of the case. What 
are the facts? 

White came to the office of Arms & Drury as the 
agent of Wilhelmina Wunder (R. pp. 11, 19); the de¬ 
fendant Title Company dealt with him originally in 
that capacity (it certainly did not deal with him as 
agent for Arms & Drury) when it gave him a prelimi¬ 
nary report on the title to property standing in the 
name of Wilhelmina Wunder (R. p. 12); Wlpte was 
given the letter of instructions and check to tal^e to the 
Title Company (R. p. 19) but it was not intended that 
he should have anything to do with the disbursement 
of the money by the Title Company (R. p. 19); White 
was given no verbal instructions, he was simply asked 
to take the letter to the Title Company (R. p. 19); the 
letter of instructions (R. p. 15) was all that was neces¬ 
sary for the Title Company as it was understood by 
the Title Company that it would record the trust and 
make disbursements in accordance with that letter 
(R. p. 26). The agent of the Title Company who had 
received the letter of instructions had never seen 
White before nor had any dealings with him (E. p. 24). 


Upon this evidence White was certainly 


not the 


agent of Arms & Drury by actual appointment Was 
he the agent by implication by reason of any conduct 
on the part of Arms & Drury? 

If White did anything at all for Arms & Drury it was 
simply to act as a messenger for the purpose of carry¬ 
ing a letter from its office to the Title Company. The 
Title Company representative did not know White and 
had never dealt with him before (R. pp. 24, 33), there- 
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fore, the Title Company did not deal with White as a 
previously known agent of Arms & Drury. Assuming 
White was the agent of Arms & Drury, he would have 
only such apparent authority as would go with his 
capacity as messenger for the delivery of papers and 
beyond that the Title Company would be put on notice 
that he was acting beyond the scope of his apparent 
authority. 

“A good deal has been said in the books about 
the test of authority beyond that which was 
actually given. Sometimes, it is said, that it 
turns upon the question whether the person was 
a general agent. That is only one of the tests. 
The true test is this: Has the principal given the 
agent the appearance of having the authority? 
When a principal employs an agent as a gen¬ 
eral agent for the transaction of all business, 
he gives to him the appearance of having the 
power to do whatever it is proper to do in the 
business in hand. So if a principal employs an 
attorney at law in a special matter, although the 
attorney is not his general agent, he is held out 
as having that authority which an attorney is 
understood to possess in that particular matter. 
Again, if the principal employs a commercial 
factor, he holds him out as having such author¬ 
ity as a factor has by his calling. Or, if he em¬ 
ploys what is called a livery-stable agent to sell 
a horse, he holds him out as having power to 
warrant the condition of the animal. But if he 
should employ a casual person, it is otherwise. 
That is simply because the character of the per - 
son holds out that he has the powers of that 
character. The question, then, is whether there 
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is anything in the circumstances, or in th^ char¬ 
acter of the agent which holds out the agent as 
having a certain amount of authority! If there 
is, the principal must stand by what the agent 
does. j 

It is said that the principal is liable for the 
frauds and misrepresentations of the agent. 
That is where he actually employs the agent to 
do a certain thing. Then, if the agent cornmits 
a fraud in that which he is authorized to do, the 
principal is bound by it. But if the fraud con¬ 
sists in the agent’s pretending to have tfie aur 
thority for that which he does , the principal is 
not affected (Italics ours.) 

Brooke v. Barnes, 1 Mackey 5, 10. 

The record will be searched in vain for evidence 
that the Title Company asked White if he was the 
agent of Arms & Drury or that White ever made the 
statement that he was such agent. While employees of 
the Title Company testified they did not kno^ who 
White was (R. pp. 24, 33), nevertheless the record does 
disclose that the preliminary letter of the Title Com¬ 
pany showing the state of the title was addressed to 
White and not to Arms & Drury (R. p. 12) thus (dearly 
indicating that White had, as broker, ordered th^ title. 

“ A party dealing with the agent of a corpora¬ 
tion must at his peril ascertain what authority 
the agent possesses, and is not at liberty to 
charge the corporation by relying upon the 
agent’s assumption of authority, which may 
prove, as it did in this case, to be entirely un¬ 
founded.” 
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Rice v. Peninsular Club, 52 Mich. 87, 
cited with approval in Philip Carey Co. v. 
Thyson, 39 App. D. C. 233, 237. 

In Wheeler v. Northwestern Sleigh Co ., 39 Fed. 347, 
the question was wrhether an agent in possession of 
certificates of stock for the purpose of sale was author¬ 
ized to transfer with the stock certain dividends which 
had been declared but not paid before the agent was 
authorized to sell the stock. In holding that the owner 
was not bound by the act of the agent in selling the 
stock with the dividend, the Circuit Court says: 

“It is, of course, correct to say that if a 
principal puts his agent in a position to impose 
upon an innocent third person, by apparently 
pursuing his authority, he shall be bound by his 
acts. It is, however, equally true that one deal¬ 
ing with an agent must look to the extent and 
scope of his agency, and that an implied or os¬ 
tensible agency is never construed to extend 
beyond the obvious purpose for which it is ap¬ 
parently created. Here the plaintiff had au¬ 
thorized his agent to sell his shares in the de¬ 
fendant company. He was bound by all such 
acts of his agent as w^ere within the apparent 
authority arising from possession of the stock. 
But that possession did not clothe the agent wuth 
apparent authority to sell other property; did 
not authorize the disposition of a previously 
declared dividend. The ostensible, as w r ell as 
actual, authority was limited to disposition of 
the stock, and that alone. The purchasers had 
no right to assume that the agent, because the 
possessor of the stock, was also authorized to 
sell the dividend, that wras no part of and did 
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not pass as an incident to the stock. As to that 
they dealt with the agent at their peril! Sup¬ 
posing the agent to be acting for himself or his 
wife, and not for the plaintiff, they were bound 
to the greater caution to ascertain if th^re had 
been a transfer of the dividend by the plaintiff. 
It is clear that the plaintiff was not bo l und by 
any representation or agreement of his agent 
touching the dividend, because in respect thereto 
the agent was acting without authority, and be¬ 
yond the apparent scope of authority flowing 
■from possession of the stock.” (Italics obrs.) 

In Robinson et al. v. Nipp et al., 20 Ind. A. 156, the 
court said: 

“It is true that the liability of the principal 
for the conduct of the agent is not to. be de¬ 
termined alone bv the authority actually given 
to the agent, but the principal will be bound as 

if he had conferred the authority which the third 

* 

person dealing with the agent was justified in 
believing to have been given to the agept; but 
the third person is thus justified, not by the 
words or a-cts alone of the agent, but by the 
words or conduct of the principal. There must 
be an appearance of authority caused by the 
principal and the agent must have acted within 
its scope.” (Italics ours.) 

It is respectfully submitted that White w’as ^iot the 
agent of Arms & Drury and that the fact that he was 
used for the purpose of conveying papers from the of¬ 
fice of Arms & Drury to the Title Company did not 
justify the Title Company in relying upon Whitp in the 
identification of individuals, in relying upon White 
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for instructions as to disbursements of the money of 
Arms & Drury, or in relying upon White to see that 
the checks of the Title Company were delivered to the 
persons to whom! they had been drawn. Surely, if 
Arms & Drury had used a Western Union messenger 
boy to send papers to the Title Company and the boy 
had persuaded someone to impersonate Wilhelmina 
Wunder and so introduced her to the Title Company, 
it would not be seriously argued that Arms & Drury 
would be liable because that act was within the scope 
of the messenger’s apparent authority. Yet with 
White in the same situation the Court overruled ob¬ 
jections (R. p. 24) and at every opportunity the de¬ 
fendant sought to get in the record the fact that White 
had brought the papers to the Title Company (R. pp. 
19, 24, 26, 29, 33) and the trial court concluded that 
was sufficient authority to warrant the Title Company 
in doing what White said should be done with Arms & 
Drury’s money (R. p. 33). 

The possession of papers, alone, in the casual use to 
which White was put by Arms & Drury, did not vest 
him with apparent authority to do what the Title Com¬ 
pany permitted him to do. 

Brooke v. Barnes, supra . 

Wheeler v . Northwestern Sleigh Co., supra. 

Ottawa Dairy Co. v. Sorley, 34 Can. S. C. 508. 

In the latter case Sorley signed and delivered to 
Kelly, who was a promoter, a subscription for shares 
in a company to be formed and a promissory note for 
his first payment thereon. Kelly turned them over to 
the company after it was formed and this suit was 
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brought to recover the amount of calls against Sotley’s 
stock. Sorley denied liability on the ground that the 
papers were signed by him in part payment of a trans¬ 
action by which the company was to take over Sorley’s 
business, the company contending that Kelly was 
Sorley’s agent and he had given it the papers as h sub¬ 
scription for additional stock. The court held that 
Kelly was the agent of Sorley but that the mere posses¬ 
sion of the subscription agreement and note did not 
vest him with authority to subscribe for any additional 
stock for Sorley, saying: 

“But the mere possession of instruments of 
this character, signed by another person, should 
not of itself, be taken as giving or implying au¬ 
thority to apply for shares on his behalf and to 
deliver the note on account thereof. The com¬ 
pany should still be required to inquire intto his 
authority.” 

Under the circumstances there can be no agency by 
estoppel. 

“An estoppel cannot be invoked in favor of 
one who has relied upon the alleged agent’s 
declaration of his authority, and made no fur¬ 
ther inquiry.” 

In re Thomas, 199 Fed. 214, 224, citing 
from Buskirk v. Talcott, 96 N. Y. S, 714. 

i 

In Reifsnyder et al v. Dougherty, 301 Pa. 328, where 
the question arose whether a priest for whom a church 
was being built was the agent of the cardinal who 
signed the contract for its construction, the court said: 
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“To effect an estoppel for appellants, it 
should appear that they were not only influenced 
by the conduct and declarations of the priest to 
their injury, but that they were destitute of 
knowledge of the true state of facts and had no 
convenient means of acquiring such knowledge.” 

In the case at bar the Title Company chose to rely 

upon White simply because he was a messenger from 

Arms & Drury; it certainly made no inquiry of Arms 

& Drurv as to the authority of White although it had 

most convenient means at its disposal by which his 

authority to bind Arms & Drurv could have been defi- 

•/ 

nitely ascertained. A telephone message alone would 
have determined the matter once and for all. 

The case is not a proper one for the application 
against Arms & Drury of the maxim that where one 
of two innocent parties must suffer the loss must be 
borne by him who made the loss possible. 

What act of Arms & Drury created the loss in this 
case? How did the act of Arms & Drury in sending 
the papers to the Title Company by White so mislead 
the Title Company as to make this loss possible? The 
loss zvas created by the action of the Title Company 
in taking instructions froyn a man and woman whom it 
did not know , and in disregarding the written instruc¬ 
tions given to it by Arms & Drury. Therefore, it would 
appear that, the loss having been occasioned by the 
action of the Title Company alone, the maxim should 
not be applied to the detriment of Arms & Drury. 
Furthermore, the application of it to Arms & Drury 




23 


ignores the fact that it was the Title Company which 
made the first mistake in this chain of circumstances 
by certifying that the signature of a man dead for four¬ 
teen years was necessary to pass title to this property. 

In Falconi v. Magee, 47 Pa. Super. Ct. 560, tlje court 
had before it a situation analogous to the present case 
and determined that this maxim should not be applied. 
Magee, an attorney for Falconi, was instructed by her 
to send money to her in care of one Furcucci Fur- 
cucci obtained possession of the check when it was 
sent, persuaded someone to personate Falconi and 
another to identify her, and had the check cashed 
through the Hibernian Banking Association which 
guaranteed the endorsement. After going through 
several banks it came to Magee’s bank and was Charged 
against his account. Falconi sued to recover from 
Magee and the court upheld her right, saying: 

“The learned counsel for the defendant con¬ 
tends that the latter is not liable bv reason of 

m/ 

the rule of law that ‘when one of two innocent 
persons must suffer from the wrongdoipg of a 
third person, that one which has accredited the 
third person must bear the loss.’ This rule is 
sound and will hardly be controverted by any 
lawyer of the present day, but has it any appli¬ 
cation to the case in hand? Who is the innocent 
person who must suffer in this case if tfie plain¬ 
tiff recovers? Surelv it is not the defendant be- 

•/ 

cause he has as yet lost nothing. His banker 
has paid a check on the forged endorsement of 
the plaintiff’s name thereon and has charged 
said payment to the defendant but the bank is 
clearly liable to the defendant for every dollar 
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so paid on said check, with interest thereon, un¬ 
less the defendant has done or omitted to do 
something which releases the bank or works as 
an estoppel against the defendant. The defend¬ 
ant never authorized the bank to pay said check 
except on the genuine order of the plaintiff. 
Now, if the defendant can lawfully recover the 
money improperly paid by the bank on the 
check, why should he refuse, and be protected by 
the courts in his refusal, to pay the plaintiff the 

money which he surelv owes her? His banker 
« * 

will not suffer because it has legal recourse to 
the three prior endorsing banks, each of which 
guaranteed the endorsement of the forged name 
of the plaintiff on the check and each of said, 
banks can have recourse to its prior endorsers 
till it is traced back to the Hibernian Banking 
Association which caused all of the trouble in 
this matter by allowing an imposter to imper¬ 
sonate the plaintiff and guaranteed the forged 
endorsement of the plaintiff’s name by said im¬ 
poster. The latter bank is liable to make good 
the money paid on the forged endorsement be¬ 
cause of its negligence in accepting and guar¬ 
anteeing the forged endorsement of the name 
of the plaintiff thereon. And it has recourse to 
the parties who perpetrated the fraud and in¬ 
duced it to pay the check and guarantee the en¬ 
dorsement of the name of the plaintiff thereon. 
The defendant has not paid the plaintiff a dollar 
of the $800 which he owes her, nor has he lost 
it. Legally, every dollar of it is as yet in the 
hands of his banker in Pittsburgh and it will 
not avail said banker to reply to the defendant’s 
demand for said money that it was paid out on 
the forged endorsement of the name of the 
plaintiff.” 
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So, in this case, if the Title Company had followed 
the letter of instructions from Arms & Drury it would 
have disbursed the money only to Wilhelmina Wunder 
and would have had its right of action against the t ank 
if it honored the check on an endorsement not that of 
the genuine Wilhelmina Wunder. That is, in fact, the 
exact situation with respect to a check in the amount 
of $1,547.82 (E. p. 18). 

It may be argued that Arms & Drury were negligent 
in their dealings with White and the spurious Wilhel¬ 
mina Wunder, but, granting that for the sake of th^ ar¬ 
gument, such negligence had no relation to the conduct 
of the Title Company when it, without taking the trou¬ 
ble to ascertain who White was or the extent of his au¬ 
thority, accepted White’s statements with respect to 
the disbursement of this fund. In this respect the case 
is not unlike that before this Court in National Metro¬ 
politan Bank v. Realty Appraisal and Title Company, 
60 App. D. C. 86, where suit was brought by the title 
company to recover on checks bearing a forged en¬ 
dorsement. It appears from the decision that prac¬ 
tically the same scheme was worked in that case as was 
worked in the present case, namely, a woman imper¬ 
sonated the real owner of property, forged her signa¬ 
ture to a deed of trust and notes, and persuaded the 
title company to disburse the amount of the loan. The 
Court denied a contention that the negligence of the 
title company was the cause of the loss, saying, 
page 88: 

4 ‘It is contended on behalf of the bank that 
the title company was negligent in permitting 
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Flanagan and his dupe to impose upon the com¬ 
pany as shown by the facts, and that this negli¬ 
gence resulted in the issuing of the checks in 
question, and placed it in the power of Flana¬ 
gan to obtain payment of them by means of 
the forged endorsements. It is claimed ac¬ 
cordingly that the company is not entitled to 
recover because of their payment. 

“This claim is not tenable. It is doubtless 
true that the transactions out of which the< 
checks issued were handled in a negligent man¬ 
ner by the officers of the title company. But 
such negligence bore no relation to the con¬ 
duct of the bank when it paid the forged checks. 
When the checks were presented to the bank 
by Flanagan, so far as the bank was concerned, 
they were not affected by the previous history 
of the transaction, but were simply checks 
drawn bv the title companv to the order of 
Emelia Murray and endorsed with her name 
and that of Flanagan. The bank apparently 
accepted and paid them upon the faith which 
it had in its depositor Flanagan, and made no 
inquiry concerning the genuineness of the prior 
endorsement thereon of Emelia Murray’s name. 
In this the paying bank was itself negligent, 
and it was this negligence which led to the 
present loss and imposes liability for it upon 
the bank.” 

So, the loss in this case was caused by the negli¬ 
gence of the Title Company relying upon the good 
faith of White in the representations he made to them, 
and it was that negligence and not any act on the part 
of Arms & Drury which resulted in this loss to Arms 
& Drury. 
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It was contended at the trial, and undoubtedly will 
be contended here, that this case is controlled b^ the 
cases of Central National Bank v. National Metro¬ 
politan Bank, 31 App. D. C. 391, and National Safe 
Deposit Savings and Trust Company v. Hibbs, 229 
U. S. 391, cases arising in this jurisdiction. We sub¬ 
mit, however, that those cases are entirely distinguish¬ 
able and are not authority for the finding and judg¬ 
ment entered herein. 

In the Central National Bank case the facts were as 
follows: A Miss Puckett called on Wharton E. Lester 
and represented to him that she was A. E. McKright. 
Lester arranged a loan for her and drew his t^heck 
to the order of A. E. McKnight for the proceeds of 
the loan and delivered it to Miss Puckett, believing 
her to be A. E. McKnight. Marshall was present in 
the office of Lester when the check was delivered and 
he also believed her to be Mrs. McKnight. At Miss 
Puckett’s request Marshall went with her t<) the 
Washington Loan and Trust Company and theife in¬ 
troduced her as Mrs. McKnight so she could 
check. The Trust Company cashed the check, 
endorsed the check to the Metropolitan Bank 
turn endorsed it to the Central Bank on 
check was drawn. The Court found that 
tended that Miss Puckett, whom he believed to 
McKnight, should receive the proceeds of the 
which he had given her, that the Central Bank 
in the place of Lester by reason of its repayment to 
him, that Lester would be estopped to question the 
payment to the person whom he intended should have 


cas^i the 
and then 
which in 


hic|i the 
Lester in- 
be Mrs. 
check 
stood 


28 


the money, and therefore, the bank could not recover. 

In the case at bar, Arms & Drury did not identify 
to the Title Company any particular individual who 
was to receive the money, except to designate by its 
letter of instructions that it was to be disbursed to 
Wilhelmina Wunder. It is manifest from that letter 
that a disbursement to the genuine Wilhelmina 
Wunder, who was the owner of the property, 
was contemplated, otherwise the Title Company 
could not comply with the condition upon which it 
was to disburse, namelv, certifv that the monev was 
secured by a first lien on property owned by Wilhel¬ 
mina Wunder. That condition was not carried out 
for it is conceded that the money paid out is not 
secured by a first lien, or any lien, on property owned 
by Wilhelmina Wunder, since it is proved in this case 
that the deed of trust supposed to secure it is a 
forgery. 

Not only that,! but in the present case the woman 

whom the Title Company contends was represented 

both to Arms & Drurv and to it as Wilhelmina 

•/ 

Wunder (for proof of which there is only the state¬ 
ment of the witness Taylor) did not receive the 
money, but $4,309.18 was disbursed to other persons 
(R. pp. 18, 25, 26). (See this Brief, page 5.) 

In the National Safe Deposit Savings and Trust 
Company case, supra, a trusted employee of the bank 
obtained possession of stock certificates containing all 
indicia of ownership and possible of ready transfer 
and delivered them to Hibbs for sale for his account. 
Very properly the Supreme Court held that the bank 
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was liable because through its own act it had enabled 
the employee to obtain possession of the stock; and 
perpetrate the fraud, and therefore the loss should 
fall upon it. No such situation obtains in this case. 

In the present case the Title Company dealt with 
White originally by giving to him a preliminary re¬ 
port on the condition of the title to property belong¬ 
ing to Wilhelmina Wunder (R. p. 12); the testimony 
is that White was the agent for Wilhelmina Wunder 
and not for Arms & Drury (R. p. 11); White was used 
by Arms & Drury in the capacity of messenger boy to 
take its letter of instructions and enclosures to the 
Title Company (R. p. 19); the Title Company under¬ 
stood that, so far as Arms & Drury were concerned, 
it needed no instructions other than as contained in 
that letter (R. p. 26) which authorized disbursement 
when the Title Company could certify that the tipe to 
the property was good in Wilhelmina Wundeij and 
that the deed of trust securing the money was a| first 
lien on the property (R. p. 15). This disbursement 
would necessarily be to the owner of the property, 
otherwise the Title Company could not certify th^t the 
deed of trust to secure it would be a lien on the prop¬ 
erty. Instead of following the letter of instructions 
the Title Company proceeds to deal with White, it now 
says solely because he brought the papers (in the 
capacity of messenger boy) from Arms & Drury even 
though it did not know who White was (R. pp. ^4, 26, 
33); takes another letter of instructions through 
White’s instrumentality, or possibly a power of attor¬ 
ney (R. pp. 25, 26, 33); proceeds to disburse according 
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to those instructions (and not the instructions of 
Arms & Drury) and actually gives White all the 
checks for distribution (R. p. 26). 

We respectfully submit that White was not the 
agent of Arms & Drury, that the negligence of the 
Title Company in its dealings with White, its un¬ 
founded assumption of honesty on his part, and its 
disregard of the written instructions of Arms & 
Drury, make the Title Company responsible for the 
loss suffered in this case and that the judgment below 
should be reversed. 

Respectfully submitted, 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 
ARTHUR P. DRURY, 

Attorneys for Appellant. 
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IN THE 


I 

Court of Appeals, District of Columbia 

APRIL TERM, 1932. ! 


No. 5740. 


Arms & Drury, Incorporated, a Corporation, 

Appellant , 

vs. 

The Columbia Title Insurance Company of 
The District of Columbia, a Corporation, 

Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


Appellant, plaintiff below, brought an actibn at law’ 
against the appellee to recover certain moneV alleged 
to have been deposited with it in connection, with the 
settlement of a loan to one Wilhelmina Wuncter. The 
case was tried without a jury and resulted in a finding 
in favor of the defendant, upon w r hich judgipent was 
entered. From that judgment this appeal is prose¬ 
cuted. 


2 


STATEMENT OF FACTS. 

Appellant is a corporation engaged in the business 
of making real estate loans, and has been so engaged 
for thirty or forty years (R. 11). In the latter part of 
November, 1926, a colored real estate broker by the 
name of Arthur "White applied to appellant for a loan 
of $6000 on 1322 U St. N. W. His dealings were with 
James P. Nicholson^ vice-president, of appellant cor¬ 
poration with whom he had dealt previously. White 
told Nicholson that he represented Mrs. Wilhelmina 
Wunder, who owned the property. Nicholson in¬ 
spected the property (R. 11), went inside and talked 
to the tenants, who said that Mrs. Wunder owned it 
and that they rented direct from her (R. 19). A few 
days later White came back to the office, and Nicholson 
then agreed to make the loan, telling White to order 
the title, and indicated to him a preference for the 
Columbia Title Insurance Company (R. 11). The 
title was ordered, and about the middle of December, 
White delivered to Nicholson a preliminary report 
from the title company (R. 11), showing that, accord¬ 
ing to the records, Wilhelmina Wunder and her hus¬ 
band could together sell and convey a good title to the 
property (R. 12). Appellant then prepared a deed of 
trust and six $1000 notes, the trust and notes being 
dated January 11, 1927 (R. 12), and about two days 
later White went to Mr. Nicholson with a colored 
woman whom he said was Mrs. Wunder, and stated 
they were ready to execute the papers. Nicholson 
told him that according to the preliminary letter, Mr. 
W T under would have to sign the trust. Both White 
and Mrs. Wunder said they did not understand that 
Mr. Wunder was to sign at all as the property was 
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Mrs. Wunder’s (R. 14). Thereupon Whife said he 
would get Mr. Wunder to come in the next d^y (R. 14). 
Mr. Wunder did not come in, but about two days later 
White and the same colored woman returned and said 
Mr. Wunder was working in Virginia; that he would 
be unable to get to Nicholson’s office or the title com¬ 
pany before five o’clock to sign the papers, and they 
probably could make some arrangements outside to 
have them executed. Thereupon, he gave them the 
papers and they brought them back about January 
13th, executed by both Mr. and Mrs. Wunder. Nichol¬ 
son said neither the deed of trust nor the r otes were 
signed in the office of Arms & Drury (R. 14). This was 
contrary to the testimony of the alleged Mr^. Wunder 
who said she was in the office of Arms & Drury only 
once; that she signed a paper there at that time, and 
on that occasion the papers were given to TVTiite who 
was to take them to her husband and have him sign, 
because White said the husband worked in Virginia 
and could not get off in time (R. 28). At Jill events, 
the deed of trust and notes, which were on printed 
forms bearing the name of Arms & Drury, were exe¬ 
cuted and returned to Mr. Nicholson (R. 14i 15). He 
thereupon examined them. They appeared to be prop¬ 
erly executed before a Notary, and seeme^ all right. 
He then prepared a letter of instructions to the Colum¬ 
bia Title Insurance Company, enclosing with it a check 
for $5857 payable to the order of that company, and a 
statement showing this sum to be the proceeds of a 
$6000 loan, after deducting a commission of 2 per cent, 
insurance, and a conveyance charge of $5.00, which 
were retained by appellant (R. 14 and 15). Instead of 
himself transmitting the letter or otherwise directly 
communicating with the title company, Nichcplson gave 
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it to White to deliver (R. 19). White, accompanied 
by the same woman, thereupon went to the title com¬ 
pany and delivered the letter with its enclosures to 
Martin J. Quigley, wiio w^as employed by the appellee 
as a settlement clerk (R. 24, 38). Quigley had some 
discussion with White and this woman wiio he intro¬ 
duced as Wilhelmina Wunder with respect to settle¬ 
ment of the loan (R. 24, 28, 30, 33). She said she was 
not going to be in town the day the disbursements 
w’ould be made, wilich w^as the day after receipt of the 
deed of trust and other papers, and wanted to make 
certain disbursements for repairs that had been done 
on some property she owned (R. 24, 30). Quigley 
dictated a letter of instructions, wilich w-as executed, 
containing a list of names and the amounts, and the 
disbursements w^ere made on that letter (R. 24, 25). 
At the same time certain memoranda w’ere made on 
the envelope in which the papers had been delivered 
from appellant. The letter of instructions was drafted 
from these memoranda (R. 25 and 26). Quigley there¬ 
after had checks drawn to distribute the $5857 in ac¬ 
cordance with the figures on this envelope and the 
letter which he had dictated, and handed all the checks 
to White (R. 26). The checks w^ere duly paid (R. 18, 
26). 

On January 14, 1927, appellee issued its certificate 
to appellant showing that according to the records, 
the deed of trust was a first lien on the property (R. 
16, 17). In May, 1927, Mr. Nicholson learned that the 

i 

deed of trust he had prepared and sent to the title 
company to be recorded, as well as the notes purport¬ 
ing to be secured thereby, were forgeries. He subse¬ 
quently requested appellee to return the money which 
had been delivered to it (R. 19). The exact date when 
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this request was made does not appear fronj the evi¬ 
dence, although it was doubtles subsequent to Febru¬ 
ary 18, 1928, and at which time Mr. Nicholson knew 
the entire amount had been disbursed upon 1{he order 
of the people he had sent to appellee. His; request 
being refused, this suit was brought January 10, 1930. 

The trial court handed down no written opinion, but 
made the following among other observations at the 
close of the whole evidence, (R. 33): 

“Well, I think I thoroughly understand the 
spirit in which this litigation was instigated, and 
I am just going to tell you frankly how the mat¬ 
ter impresses me. Here were two concerns equally 
interested in the whole matter, imposed upon by 
these people, and taking the theory of the law as 
to which one of two innocent persons should suf¬ 
fer, the one making it possible should suffer, but 
aside from that, it seems to me when they sent 
these people over there with all of th^se docu¬ 
ments and credentials they told that Title Com¬ 
pany to go ahead and pay out. I cannot follow 
you to the extent of saying that they had to turn 
all of this money over to Wilhelmina AVunder to 
comply with your instructions. I am inclined to 
find for the defendant here on all of these facts. 
That is the way the matter has impressed me. I 
cannot see why the Title Company should hold 
the bag.” 

********* 

ARGUMENT. j 

Appellant’s first three contentions relate to alleged 
errors in rulings upon the evidence. These will be 
considered in the order presented in appellant’s brief. 

(a) The preliminary report and certificate of title re- 
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specting the property involved were written by Mr. 
Mayne, Vice-president of appellee company. Over ob¬ 
jection of the plaintiff, Mr. Mayne was permitted to 
state that the information upon which his opinion was 
based was obtained exclusivelv from the records of 
the District of Columbia affecting real estate (R. 21). 
He never knew Wilhelmina Wunder personally (R. 23). 
According to the records, title to this property at one 
time was in William H. Wunder and Wilhelmina 
Wunder, and when he wrote the preliminary letter the 
record title was in Wilhelmina Wunder subject to the 
possible right of her husband to join in the conveyance 
to remove any doubt as to the effect of a deed given 
by William H. Wunder to Wilhelmina Wunder, his 
wife, in 1912. The report, therefore, was couched in 
such language as to remove any possible doubt as to 
the effect of the deed from husband to wife (R. 23). 
This testimony was clearly both relevant and material. 
It showed what induced the witness to use the par¬ 
ticular language employed and established that the 
title company merely undertook to certify what ap¬ 
peared of record. Moreover, it was in direct refuta¬ 
tion of Mr. Nicholson’s testimony that he left it to 
the title company to communicate with Mrs. Wunder 
(R. 19). Mr. Nicholson was a director of the title 
company (R. 27), and as such familiar with the form 
and contents of its certificates of title. He knew thev 

9 / 

were limited to what appeared of record and never 
requested a collateral inquiry to establish the identity 
of the persons with whom he was dealing. He took 
that responsibility upon himself, and was willing to 
limit his inquiries to conversations with White and 
tenants in the property (R. 19). 
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Moreover, the admission of this testimony in no wise 
prejudiced appellant. If the title company was over¬ 
cautious in requiring William H. Wunder to unite in 
the deed, or if the language of the preliminary letter 
was the result of a mistake, no harm was done. On 
the contrary, suggesting the necessity for William H. 
Wunder to unite in the trust made it more difficult to 
perpetrate the conspiracy. Three persons instead of 
two had to take part. If appellant had made: a proper 
investigation concerning the borrower, anjl it had 
abundant opportunity to do so, whereas the title com¬ 
pany could not and was not asked to go outside of the 
records, the truth would have been disclosed and a 
wrong prevented. 

(b) Appellant complains that leading questions 
were propounded to the witness, Lucy Taylor. The 
record does not sustain this claim. But even if such 
questions were asked they were proper. She was an 
ignorant colored woman. Brought into court by a sub¬ 
poena, she was compelled to answer questions with 
regard to a transaction which occurred more than five 
years previously. To her lack of intelligence, and 
lapse of time between the transaction and the date of 
trial, there was added to the factors affectingjher mem¬ 
ory the embarrassment that she had served a term in 
jail because of her participation in a wrong. After 
she detailed what she remembered concerning various 
conversations, her attention was specifically directed 
to certain points which she failed to mention. It was 
these questions to which objection was made, and we 
respectfully submit that it was properly Overruled. 
The rule is elementary and is thus laid down by Green- 
leaf: 
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“In the direct examination of a witness, it is 
not allowed to put to him what are termed lead¬ 
ing questions; that is, questions which suggest to 
the witness the answers desired. The rule is to 
be understood ill a reasonable sense; for if it were 
not allowed to approach the points at issue by 
such questions, the examinations would be most 
inconveniently protracted. To abridge the pro¬ 
ceedings and bring the witness as soon as possible 
to the material points on which he is to speak, the 
counsel mav lead him on to that length, and mav 
recapitulate to him the acknowledged facts of the 
case which have been alreadv established * * *. 

In some cases, however, leading questions are 
permitted, even in a direct examination,—namely 
where an omission in his testimonv is evidentlv 

V 

caused by want of recollection, which a suggestion 
may assist * * *. So, where the transaction 

involves numerous items or dates, so, where from 
the nature of the case, the mind of the witness 
cannot be directed to the subject of inquiry with¬ 
out a particular specification of it.” 1 Greenleaf 
on Evidence (13th Ed.) 434. 

(c) It is next contended that hearsay evidence was 
received over appellant’s objection. This consisted 
in Quigley’s testimony as to his conversation with 
AVhite and Lucy Tavlor, introduced to him as Wil- 
helmina Wunder. They were the persons with whom 
appellant dealt. They were the persons from whom 
appellant obtained the very identical papers sent to the 
title company. They were the people to whom was en¬ 
trusted delivery of the papers, and who appellant per¬ 
mitted to make on its behalf a representation that the 
deed of trust was a genuine instrument and had been 
signed by the true owners of the property. By ap¬ 
pellant’s letter of instructions which these people dc- 
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livered with the deed of trust, appellant said to the ap¬ 
pellee title company, we have made a loan ot $6000.00 
to this woman and the proceeds are this $5857.00, dis¬ 
burse it as she directs “when you can can furnish us 
with a certificate of title showing title good, and this 
trust to be a first lien on this property; a tax certificate 
showing all taxes paid and a recorder’s receipt for the 
deed of trust. We hold the notes and insurance policy. 
You are to collect your charges” (R. 15). MTiat these 
people said to appellee was, therefore, cleatlv admis¬ 
sible. ! 

Appellant claims the Court erred in admitting the 
envelope from which Mr. Quigley prepared the letter 
of instructions. Apparently it was the envelope in 
which appellant’s letter transmitting the deed of trust 
was enclosed. The figures and signature we^e written 
during the discussion respecting settlement in Quig¬ 
ley’s presence (R. 24, 25). Lucy Taylor, tjie alleged 
Wilhelmina Wunder signed it, and testified that she 
made a mistake in the name which she corrected while 
at the title company (R. 29). During a discussion of 
the evidence, the Court said he thought White wrote 
that part of the envelope showing how the checks were 
to be made, but made no finding, as matter of fact, 
with reference thereto. Appellant’s claim that such 
a finding was made is, therefore, not well founded (R. 
25). 

What White and Lucy Taylor said and did at the 
title company was admissible because appellant held 
Lucy Taylor out to be Wilhelmina Wunder. They 
brought with them to the title company ai(i executed 
deed of trust and a letter from Arms & Drikrv saying 
“record this trust”. The title company was not asked 
to make any collateral inquiry as to who they were. 
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In fact, their identity was vouched for by Arms & 
Drury. They presented Arms & Drury’s check. They 
delivered a letter authorizing disbursement of the fund 
represented thereby. Armed with all these trust 
credentials from appellant, a reputable real estate of¬ 
fice, whose vice president was likewise a director of 
appellee company, Quigley had a right to deal with 
them, as the evidence showed he did, upon the theory 
that they were the real parties in interest. 

As a matter of fact, Mr. Nicholson never contem¬ 
plated by his letter of instructions that the check 

should be disbursed solelv to Wilhelmina Wunder. 

•/ 

He said “so far as Arms & Drury were concerned it 
made no difference to them what happened to the 
money so long as the title company certified the trust 
was a first lien on the property; all we want is pay¬ 
ment of any former trusts, the title company has to 
pay any liens or debts (R. 19 and 20). Furthermore, 
he said, “I knew White was making some commission 
and expected that the commission would be paid 
through the title company if he had authority from 
Mrs. Wunder, as I expected White to be paid by Mrs. 
Wunder if he was going to get paid” (R. 29). And the 
Mrs, Wunder to ivhom Nicholson referred was the 
same woman who signed the deed of trust and who 
later appeared at the title company to give the in¬ 
structions referred to by Mr, Quigley, Under these 
circumstances, which were established by the evidence, 
it is perfectly apparent that appellant’s objections 
were without merit. 
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STATUS OP REAL ESTATE BROKER NOT 

CONTROLLING. 

Appellant has dealt at some length with the status 
of Arthur White, the colored real estate agent through 
whom Mr. Nicholson arranged the loan. By the argu¬ 
ment presented to this Court it is sought to establish 
that White was not the agent of Arms & Drury, but 
acted merely in the capacity of a messenger t}oy. As 
we view it, whether White’s position falls within the 
technical definition of an agent is by no means con¬ 
trolling. He negotiated the loan with appellant 
(R. 11). Through him the spurious Wilhelmina 
Wunder was brought to the office of Arms & Drury and 
introduced to Mr. Nicholson (R. 14). Arms and Drury 
entrusted to him the matter of procuring execution of 
the deed of trust and promissory notes (R. 14). To 
Arms & Drury he made the representations with re¬ 
spect to the inability of Mr. Wunder to comO to the 
office because he was working in Virginia (R. 14). 
Arms & Drury knewr at the time that the property in¬ 
volved was occupied by tenants. Mr. Nicholsoh talked 
to them and was told that Mrs. Wunder owned it, 
and that they rented direct from her (R. 19). Not¬ 
withstanding this knowledge on his part, Mr. Nichol¬ 
son w^as content to rely upon White’s statements with¬ 
out making any investigation, and without even talk¬ 
ing personally to the owner. He also knew, as a direc¬ 
tor of the title company, that it dealt with th^ title as 
disclosed by the records, and w^as in no position to 
make a collateral inquiry concerning the record-own¬ 
er’s identity. 

In addition to all this, appellant entrusted to White 
delivery of the papers upon which their loan had been 
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made, and out of wliicli they had already collected a 
substantial commission, conveyance charge and insur¬ 
ance premium. They could not expect otherwise than 
that White should deliver the deed of trust to the thle 
company, and that the title company should act upon 
it as genuine. White went to the title company with 
the same woman who had executed the trust and to 
whom Arms & Drurv intended to make the loan. This 
fact was conclusivelv established and does not, as con- 
tended by appellant, rest solely upon the testimony of 
Lucv Tavlor. Mr. Quiglev identified her in court as 
the woman who came in with White when arrange¬ 
ments were made to settle the loan (R. 29 and 33). 
Under such circumstances it is not important to de¬ 
termine by fine-spun distinctions whether White was 
an agent of Arms & Drury or not. As stated by the 
trial court, 44 When they (Arms & Drury) sent these 
people there with all of these documents and creden¬ 
tials they told that title company to go ahead and pay 
out” (R. 33). This conclusion does not involve a de¬ 
termination that White was the agent of Arms & 
Drury, and the trial court made no such decision. Re¬ 
gardless of his relationship to them, Arms & Drury 
could not project this real estate broker into their 
dealings with the title company in the manner and to 
the extent shown, and escape the loss resulting from 
their misplaced confidence. Their ex post facto desig¬ 
nation of White as a messenger boy cannot change the 
character of their representations through him, or 
shift responsibility for what ensued. 

RECOVERY PRECLUDED BY ESTOPPEL. 

Appellant prepared and procured the execution of 
a deed of trust to secure a loan made by it through 




an alleged agent (R. 11), and never directly communi¬ 
cated with his alleged principal (R. 19). With knowl¬ 
edge that appellee acted solely upon information ap¬ 
pearing on the land records, appellant caused the deed 
of trust to be delivered to respondent to be recorded. 
In accomplishing a delivery of the trust appellant 
used the same agent who had negotiated the loan (R. 
19). This agent was given appellant’s letter ad¬ 
dressed to respondent (obviously intended \o be de¬ 
livered personally, because it contained no Street ad¬ 


dress), in which appellee was directed to disburse 
$5857 as the proceeds of a $6000 loan ‘ ‘ when you can 


furnish us with a certificate showing title good and 
this trust to be a first lien on this property; a tax re¬ 
ceipt showing all taxes paid, and a recorder^ receipt 


for the deed of trust” (R. 15). The agent delivered 


the letter with the enclosed check and deed of trust 
(R. 23) after appellant had deducted from thb amount 


loaned their commissions and insurance premiums. 
He w r as accompanied by the woman who had signed 
the trust and notes (R. 28 and 29) and wild had ap¬ 
peared at appellant’s office in connection with the trans¬ 
action (R. 14, 28). Respondent w’as not directed to 
disburse the money to a particular individual, but 
w 7 as authorized to disburse generally wiien a certificate 
of title could be furnished (R. 15). Appellant’s vice- 
president, who handled the matter stated “so far as 
Arms & Drury w’ere concerned it made no difference 
to them what happened to the money so long as the 
title company certified the trust w’as a first, lien on 
the property” (R. 19 and 20). The agent and alleged 
borrower appeared at respondent’s office and the 
woman who had signed the trust and notes directed 
that the proceeds of the loan should be disbursed to 
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certain persons. Appellee, believing her to be the 
owner, disbursed the money accordingly as a result 
of the appellant’s introduction. Months later appel¬ 
lant learned that the trust and notes were forgeries, 
and three years later brought this suit to recover the 
fund placed with appellee through the agency of the 
loan broker, on the theory that it had not been dis¬ 
bursed in accordance with its instructions. Under 
these circumstances, we submit that appellant is es¬ 
topped to assert liability against this appellee. 

The law is well settled that an estoppel may arise 
out of a representation either by words or conduct. 
Bigelow on Estoppel (6th Ed.) p. 603. 

The rule is thus expressed by this Court in Drury 
v. Gorrell, 44 App. D. C. 518, 529: 

“* * * An estoppel in pais operates when a 
person, either by his language or conduct or both, 
misleads or induces another to alter or change his 
position in some respect, or influences his conduct 
in such a way so that it would work an injustice 
to the latter if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him was untrue or misleading. Sturm 
v. Boker, i50 U. S., 322, 37 L. ed. 1098, 14 Sup. 
Ct. Rep. 99.” 

In Davis v. Wakelee, 156 U. S. 680, 691, the Court 
said: 


“It is contrary to the first principles of justice 
that a man should obtain an advantage over his 
adversary by asserting and relying upon the valid¬ 
ity of a judgment against himself, and in a sub¬ 
sequent proceeding upon such judgment, claim 
that it was rendered without personal service 
upon him. Davis may possibly have been mis- 
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taken in his conclusion that the judgment was 
valid, but he is conclusively presumed to know the 
law, and cannot thus speculate upon his possible 
ignorance of it. He obtained an order which he 
could only have obtained upon the theory that the 
judgment was valid—his statement that }t was in 
force was equivalent to a waiver of service a con¬ 
sent that the judgment should be treated as bind¬ 
ing for the purposes of the motion, and be is now 
estopped to take a different position.’’ 

So, in this case, it is contrary to the first principles 
of justice that appellant should, by its conduct, repre¬ 
sent to appellee that the trust which it delivered was 
a genuine instrument, cause it to be recorded, and 
money disbursed thereon, and then, after discovering 
that it was not genuine, seek to recover back tne money 
disbursed in reliance upon its representation. 

The instant case falls squarely within the decision 
of this Court in Central National Bank v. National 
Metropolitan Bank, 31 App. D. C. 391. In that case 
a woman representing herself to be Mrs. A. E. Mc- 
Knight, obtained a loan from Wharton E. Lester. He 
drew a check payable to her by that name fipon the 
Central National Bank. Richard J. Marshall was in 
Mr. Lester’s office at the time the check was delivered, 
and as a matter of accommodation went with her to 
the Washington Loan & Trust Company and there 
identified her. She endorsed the check andi received 


the money. Thereafter, it was learned that the real 
Mrs. McKnight had nothing to do with the transaction 
and had no interest whatever in the check. Tl^e drawee 
bank paid the check which w’as presented thifough the 
clearing house on the endorsement of the National 


Metropolitan Bank, and charged the same against Mr. 


I 
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Lester’s account. Thereafter, upon Mr. Lester’s de¬ 
mand the drawee repaid to him the amount of the 
check and brought suit against the National Metro¬ 
politan Bank upon its endorsement. In denying re¬ 
covery this Court said: 


“It is a principle of natural justice that, as be¬ 
tween two innocent persons, the one whose act 
was the cause of the loss should bear the conse¬ 
quences. As the transaction in this case began 
with Lester, it'was his duty to use diligence to 
ascertain the identity of the party with whom he 
dealt. Failing to make this discovers he became 
the victim of a fraud. The impostor having suc¬ 
ceeded in this first and essential step in the prac¬ 
tice of the fraud, the next was comparatively an 
easy one. The bank had a right to believe that 
Lester had acted with full knowledge of the party 
to whom he gave the check for the money, and its 
dutv to him was discharged when it satisfied itself 
that the payment was intended to be made to the 
party who presented it. This information it ob¬ 
tained from Marshall, who was connected with 
the transaction in some way, and to whom Lester 
delivered the check, not for the real Mrs. Mc- 
Kniglit, who had nothing to do with the transac¬ 
tion and with whom Lester was not acquainted, 
but for the perpetrator of the fraud, who he be¬ 
lieved bore that name. Marshall, in apparent 
good faith, knowing that the money was intended 
to be paid to her, and believing that her true name 
was given in the check, introduced her to the of¬ 
ficers of the bank and enabled her to obtain the 
money. What further inquiry was it reasonable 
for the bank to make under such circumstances? 
Lester, having delivered the check to her in per¬ 
fect good faith, would, no doubt, have performed 
the same service for her at her request, had Mar¬ 
shall not been present, or had it been inconvenient 
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for him to perform it. Had Lester, himself, per¬ 
formed this service, he would clearly be estopped 
to question the payment; and we see no reason 
why his conduct which led Marshall to perform it 
should not have the same effect.” * * * 

********* 

Treating this case, as we must under the facts 
proved, as if the action was one by Lester to re¬ 
cover the money as paid to the wrong person, we 
think it would be unreasonable and unjust to per¬ 
mit him to escape the natural consequences of his 
own neglect or mistake, by holding the bank at 
fault for not making the complete inquiry that he 
ought to have made primarily to ascertain if the 
person to whom he gave the check was^ in fact, 
the person whom he believed, and thus represented 
her to be.” 

To the same effect are Moore v. Moore, 47 App. D. C. 
23; Gray v. Jacobsen, 56 App. D. C. 353, 354. 

In National Safe Deposit, etc. Co. v. Hibbs, 229 U. S. 
391, the bank loaned one Kelly $12,500 for which he 
gave his promissory note and certain stock certificates 
as collateral security. On the back of the cdrlificates 
was an assignment with a power of attorney to trans¬ 
fer the stock, signed in blank by Kelly, whose signa¬ 
ture was duly attested. Myers, an assistant note teller, 
obtained the certificates and caused them to be sold 
bv Hibbs, a stock broker. The bank sued Hibbs for 
conversion. The trial resulted in a judgment in favor 
of the defendant, which was affirmed by this Court. On 
a writ of error to the judgment of affirmance the Su¬ 
preme Court said: 

“Here one of two innocent persons nnjst suffer 
and the question at last is, Where shall the loss 
fall! It is undeniable that the broker | obtained 
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the stock certificates containing all of the indicia 
of ownership, and possible of ready transfer from 
one who had possession with the banks consent 
and who brought the certificates to him, apparently 
clothed with the full ownership thereof bv all the 
tests usually applied by business men to gain 
knowledge upon the subject before making a pur¬ 
chase of such property. On the other hand, the 
bank, for a legitimate purpose, with confidence in 
one of its own Employees, intrusted the certificates 
to him, with every evidence of title and transfer- 
ability upon them. The bank’s trusted agent, in 
gross breach of his duty; whether with technical 
criminality or not is unimportant, took such cer¬ 
tificates, thus authenticated with evidence of title, 
to one who, in the ordinary course or business, 
sold them to parties who paid full value for them. 
In such case we think the principles which under¬ 
lie equitable estoppel place the loss upon him 
whose misplaced confidence has made the wrong 
possible. Applying this principle, we think the 
Court of Appeals was right in affirming the judg¬ 
ment of the Supreme Court, and its judgment is 
affirmed.” 

These cases are pushed aside by appellant as being 
wholly inapplicable because it is said the loss was 
created by taking instructions from people who were 
unknown, and in disregarding written instructions 
given bv Arms & Drurv. If these are reasons for 
transferring the loss from appellant to appellee, they 
were not available in this case. Appellant introduced 
the people who directed the disbursements. Appel¬ 
lant’s whole course of conduct is consistent only with 
a representation on its part that the people presenting 
credentials emanating from Mr. Nicholson were the 
proper people with whom to deal. They brought with 
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them evidence by which appellant vouched for their 
identity and their reliability. Respondent disregarded 
no instructions from appellant. The letter of instruc¬ 
tions did not require payment to Wilhelmina Wunder. 
As interpreted by Mr. Nicholson, who wrote tpe letter, 
“so far as Arms & Drury were concerned, it made no 
difference to them what happened to the money so long 
as the title company certified the trust was a first lien 
on the property’’ (R. 19). In short, appellant in this 
case did what Mr. Lester did in the Central National 
Bank case, supra . Therefore, its conduct should in¬ 
volve the same legal consequences. As stated by the 
trial justice when Arms & Drury “sent these people 
over there with all of these documents and credentials 
they told that title company to go ahead and pay out” 
(R. 33). Consequently, when the disbursements were 
made pursuant to directions of the people thus sent 
to the appellee and thus vouched for, appellee dis¬ 
charged its full responsibility. 

It is constantly asserted in appellant’s brief that ap¬ 
pellee acted upon statements and directions of Arthur 
White and in violation of appellant ’s directions. This 
assertion finds no support in the evidence. Mr. Quig¬ 
ley acted upon the letter of instructions given by Lucy 
Taylor under the name of Wilhelmina Wunder (R. 24, 
25). Lucy Taylor signed the instructions anq there is 
no contradiction of either Quigley’s or her testimony 
upon this point (R. 29). She even remembered mak¬ 
ing a mistake in writing the assumed name upon the 
envelope and corrected it while she was at the title 
company (R. 29). So, the case is not one in wdiich 
White’s instructions were substituted for appellant’s 
letter. On the contrary, appellant ’s letter of instruc¬ 
tions was observed when the title company ijaade dis- 
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bursements by direction of the woman held out by 
Arms & Drurv to be Wilhelmina Wunder. This con- 
elusion is inevitable, no matter how ingeniously it is 
sought to torture the evidence into a different result. 

Appellant’s misconception of the evidence is doubt¬ 
less responsible for its reliance upon the case of Na¬ 
tional Metropolitan Bank v. Realty Appraisal and Title 
Company, 60 App. D. C. 86. The distinction between 
the two cases is clear. In the case cited the checks in¬ 
volved were endorsed by the agent who engineered 
the fraud. They were payable to the order of Emelia 
Murray. The agent, in the absence of both the genuine 
and spurious Emelia Murray obtained possession of 
the checks and forged the endorsement of the payee. 
It was therefore held that the drawee bank was liable 
over to its customer because it paid on forged endorse¬ 
ments. The drawer did not vouch for the identity of 
the person to whom payment was made. There was 
nothing in its conduct toward the bank which in any 
sense amounted to a representation as to the identity 
of the person with whom the bank dealt. Here, how¬ 
ever, appellee was brought into contact with the al¬ 
leged Wilhelmina Wunder solely by reason of the ac¬ 
tion of appellant. The very person with whom appel¬ 
lant dealt received the money, since in law payment 
for her is the same as payment to her. These facts 
were lacking in the case cited. Here appellant’s own 
negligence was responsible for the loss. It could have 
made an inquiry concerning the identity of the alleged 
Mrs. Wunder and the truth would have been disclosed. 
Instead, appellant chose to confide in the honesty of a 
real estate broker with whom it had dealt on one 
occasion previously. Apparently no investigation was 
made as to his reliability or responsibility. The evi- 
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dence showed merely one isolated transaction in which 
Mr. Nicholson became acquainted with hi|m. Mr. 
Nicholson was an experienced real estate rrian. He 
knew how to ascertain and the importance of learning 
whether this colored real estate broker actually repre¬ 
sented the true owner and if so, who she was. Tenants 
in the property told him that they rented direct from 
the owner. This circumstance alone was ehough to 
put him upon inquiry. Mr. Nicholson was content to 
dispense with inquiry and trust implicitly \^hat this 
colored broker said. In fact, when the alleged prin¬ 
cipal came to the appellant’s office and talked ^vith Mr. 
Nicholson, he did not then inquire about oil seek to 
establish her identity. He was satisfied to ^ct upon 
the unverified representations of the colored broker. 
These representations turned out to be falsk They 
were vouched for by Mr. Nicholson, however, and 
through him appellant reiterated them to the appellee. 
In view of the authorities cited, we submit that as ap¬ 
pellee acted upon these representations and m^de pay¬ 
ment to the persons intended, appellant is in no posi¬ 
tion to question the disbursement. 

CONCLUSION. 

In conclusion we respectfully submit that} the re¬ 
sult complained of in this case was attributable 
wholly to appellant’s own conduct. It introkuced to 
appellee the person with whom appellee deajt as the 
owner of the property here involved. By that person 
it presented to appellee an instrument to be made a 
part of the land records of this District hnd said 
“record this trust.” Appellee did as directed and dis¬ 
bursed the money which came into its hands to the 


identical person introduced to it and vouched for as 
the one entitled to! receive payment. That the pay¬ 
ment thus made was wrong cannot be attributed to 
anything which appellee did or failed to do. Appel¬ 
lant made the loss possible and it alone should bear it. 
Accordingly, we submit that the judgment should be 
affirmed. 

Respectfully submitted, 

Edwin C. Brandenburg, 
Louis M. Denit, 

; Attorneys for Appellee. 

Brandenburg & Brandenburg, 

Counsel. 






